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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.
Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg
To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.
Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).
For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government
•••
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,




Executive Director, Commission on State Emergency Communications
333 Guadalupe Street, Suite 2-212
Austin, Texas 78701-3942
Re: Whether certain members of the Commission on State Emergency
Communications are entitled to receive compensatory per diem (RQ-
0288-GA)
S U M M A R Y
The five public members of the Commission on State Emergency Com-
munications are not entitled to receive compensatory per diem.
Opinion No. GA-0319
The Honorable F. C. Schneider
Caldwell County Criminal District Attorney
Post Office Box 869
Lockhart, Texas 78644
Re: Application of Transportation Code chapter 253 to a subdivision
road located partially within a city’s boundaries and partially within
the city’s extraterritorial jurisdiction (RQ-0290-GA)
S U M M A R Y
Chapter 253 of the Transportation Code permits, but does not require
a county to improve roads in a subdivision in the unincorporated area
of the county and to assess the costs against property owners of the
subdivision. Chapter 253 applies to the part of a road situated in the
county’s unincorporated area, even though the remainder of the road
is situated within the boundaries of a city. Chapter 253 authorizes the
county to improve subdivision roads to county standards. If the road is
partly located within the extraterritorial jurisdiction of a municipality
that has extended its road construction standards into its extraterritorial
jurisdiction, the county may not maintain the road to the extent that city
road construction standards are inconsistent with county standards.
A county’s interlocal agreement to maintain streets within a city’s lim-
its does not affect the application of chapter 253 to subdivision roads
in the unincorporated part of the county.
Opinion No. GA-0320
The Honorable Todd Staples
Chair, Committee on Transportation and Homeland Security
Texas State Senate
Post Office Box 12068
Austin, Texas 78711-2068
Re: Whether the Athens Economic Development Corporation may ex-
pend funds for highway construction adjacent to an industrial park
(RQ-0289-GA)
S U M M A R Y
An expenditure for road construction may qualify as a "project" under
section 2(11)(A) of the Development Corporation Act of 1979, pro-
vided the board of directors of an industrial development corporation
finds that the expenditure is "required or suitable for infrastructure nec-
essary to promote or develop new or expanded business enterprises."
TEX. REV. CIV. STAT. ANN. art. 5190.6, §2(11)(A) (Vernon Supp.
2004-05). Section 4(A)(i) of the Act does not preclude a 4A corpora-
tion from providing a transportation facility that benefits property ac-
quired for another authorized project.
For further information, please access the website at





Office of the Attorney General
Filed: May 4, 2005
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS
CHAPTER 251. REGIONAL PLANS--
STANDARDS
1 TAC §251.6
The Commission on State Emergency Communications (CSEC)
proposes amendment to §251.6, concerning guidelines for
submission requests from councils of governments on strategic
plans, amendments and allocation of equalization surcharge
funds.
In response to a previous posting of Rule 251.6, the Texas Asso-
ciation of Regional Councils (TARC) requested that CSEC staff
examine industry trends and costs for recording equipment in
today’s environment. A Recorder Working Group was formed,
consisting of CSEC staff and TARC representatives. The Group
conducted an informal survey of the channel requirements for a
typical PSAP, both in rural and more highly populated regions.
The results showed that in today’s environment, PSAPs require
more channels to be recorded. Emergent technologies such as
Voice Over Internet Protocol and telematics (GPS based vehicle
emergency notification systems) deliver calls to PSAP adminis-
trative lines. PSAPs record their 9-1-1 lines, administrative lines,
radio channels, fire, and EMS, in many cases with multiple chan-
nels for each. A typical 2 position PSAP requires 12 or more
channels to be recorded. Larger PSAPs record up to 48 chan-
nels.
The amendment proposes to remove the number of channels
restriction; raise the price cap to $15,000 for a two-position PSAP
and $25,000 for PSAPs with three or more positions; and remove
the requirement for submission of a recorder worksheet.
Paul Mallett, executive director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the rule.
Mr. Mallett also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be improved system for
funds allocation and implementation levels for the 9-1-1 program
statewide. No historical data is available, however, there appears
to be no direct impact on small or large businesses. There is
no anticipated economic cost to persons who are required to
comply with the section as proposed. There is no anticipated
local employment impact as a result of enforcing the section.
Comments on the amendment may be submitted in writing
within 30 days after publication of the proposal in the Texas
Register to Paul Mallett, Executive Director, Commission on
State Emergency Communications, 333 Guadalupe Street,
Suite 2-212, Austin, Texas 78701-3942.
The amendment is proposed pursuant to the Texas Health and
Safety Code, Chapter 771, §§771.051, 771.071, 771.0711,
771.072, and 771.075; and Title 1 Texas Administrative Code,
Part 12, Chapter 251, Regional Plan Standards, which provide
the Commission on State Emergency Communications with the
authority to plan, develop, fund, and provide provisions for the
enhancement of effective and efficient 9-1-1 service.
No other statute, code, or article is affected by the proposed
amendment.
§251.6. Guidelines for Strategic Plans, Amendments, and Revenue
Allocation.
(a) - (h) (No change.)
(i) Funding Parameters. The Commission will look favorably
on plan amendments for tandem and/or database service arrangements
and ancillary equipment that will improve the effectiveness and reliabil-
ity of 9-1-1 call delivery systems. This will include the following when
the equipment is for 9-1-1 call delivery: surge protection devices, un-
interrupted power source (UPS), power backup, voice recorders, pag-
ing systems for 9-1-1 call delivery, security devices, and other back-up
communication services. Regions shall refer to the strategic planning
guidelines for instructions as to the appropriate budget line item to
which the costs for purchase and maintenance of these items should
be assigned.
(1) (No change.)
(2) Voice Recording Equipment. Voice loggers may be ap-
proved when the primary use of the equipment is in support of the
9-1-1 call-taking and call-delivery function. Extra capacity on such
systems may be used for other public safety functions (such as dis-
patch). [; however, 9-1-1 funding will not be authorized for systems
whose capacity clearly exceed actual or anticipated 9-1-1 requirements.
Shared funding of larger systems to accommodate both a 9-1-1 PSAP
and a PSAP operating agency’s other needs will be considered on a
case-by-case basis. Other considerations include:]
(A) The Commission will normally fund voice record-
ing capability in a PSAP to record the conversation on 9-1-1 lines and
administrative or 10-digit emergency lines in order to also accommo-
date wireless, telematics, and Voice over IP 9-1-1 emergency calls.
[each answering position used to answer emergency calls on a regular
basis. (This means one recording channel per 9-1-1 answering position
instead of one channel per incoming line.)]
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(B) The Commission will also fund recording capabil-
ity to record the transfer of an emergency call from the PSAP first an-
swering the call to the agency that is responsible for providing the re-
quired emergency services. [This recording capability will be limited
to the minimum amount required to record the transfer of the caller and
relaying of information to the service provider.]
[(C) The Commission will fund the purchase of voice
recorders as justified, to record 9-1-1 call delivery. Call volumes re-
quiring recording in excess of 90 minutes per day will normally be
required to justify larger systems.]
(C) [(D)] The funding of recording devices to transfer
information from another recorder will be approved only upon specific
justification of need.
[(E) Funding for search capability for recorders will be
limited to the ability to locate an event by date and time.]
[(F) The Commission will not normally fund the pur-
chase of both voice logging recorders and instant playback recorders
in the same location.]
(D) [(G) When the operator of a 9-1-1 PSAP and the
providers of emergency services desire to use the same recording equip-
ment funded by regional strategic plan,] The [the] following guidelines
will apply to determine the amount to be funded by the Commission:
For a 2 position PSAP, the Commission will fund the actual cost of the
recording system not to exceed $15,000. For PSAPs with 3 positions
or more, the Commission will fund the actual cost of the recording sys-
tem not to exceed $25,000.
[(i) When the minimum size of recorder that can be
purchased to serve the PSAP provides more channels than are needed
by the PSAP to record the delivery of 9-1-1 calls, the other agency
may use the extra channels and all funding will be provided by the
Commission.]
[(ii) When the PSAP requires a given size of record-
ing equipment, and the other agency requires additional channels, the
Commission will fund the size of recording equipment needed to record
only the delivery of 9-1-1 calls, and the other agency will fund all ad-
ditional equipment.]
[(iii) When the recording requirements of the other
agency requires additional features or capabilities than would be re-
quired by the PSAP alone, the Commission will fund the equivalent
amount of the system needed to serve the 9-1-1 functions of the PSAP
alone. For instance, if the PSAP could use a recording system to record
the delivery of 9-1-1 calls, but another agency needs to record a radio
channel that requires the capacity of a larger recorder, the Commission
will fund the equivalent cost of the smaller system.]
[(H) To assist the Commission in reviewing and approv-
ing requests for funding for voice recording devices for 9-1-1 call de-
livery, requests for funding should include a worksheet, provided by
the Commission , for each PSAP location.]
[(I) In reviewing requests for recording systems, the
Commission will award funding, when justified, for the actual costs
of basic recording systems not to exceed $10,000 on 4-channel or
equivalent systems, and not to exceed $20,000 on up to 10-channel
or equivalent recording systems. Requests for any other recording
systems will require separate approval by the Commission.]
(E) [(J)] The Commission will consider funding of
recording capabilities greater than those suggested by the guidelines
when sufficient justification is provided as part of a regional strategic
plan.
(j) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Commission on State Emergency Communications
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 305-6933
♦ ♦ ♦
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY





19 TAC §§109.1002 - 109.1005
The Texas Education Agency (TEA) proposes amendments to
§§109.1002 - 109.1005, concerning the financial accountabil-
ity rating system. The sections establish provisions relating to
the financial accountability rating system, including the assign-
ment of ratings, types of ratings, criteria, and reporting. The sec-
tions also include the financial accountability rating form entitled
"School FIRST- Rating Worksheet" that explains the indicators
that the TEA will analyze to assign school district financial ac-
countability ratings. The proposed amendments would update
the rating system by specifying new provisions that would be im-
plemented beginning with fiscal year 2005-2006, including the
addition and enhancement of indicators, along with a new work-
sheet and calculations; establishing a change to the types of
district ratings based on a point system; and delineating certain
disclosures that must be included in districts’ annual financial
management reports. The rule action presented in this proposal
replaces the previous proposal that was published in the Texas
Register on August 6, 2004. The withdrawal of that proposal was
published in the Texas Register on February 18, 2005.
Senate Bill (SB) 875, 76th Texas Legislature, 1999, added TEC,
§39.201, requiring the commissioner of education in consulta-
tion with the comptroller of public accounts to develop propos-
als for a school district financial accountability rating system that
was to be presented to the legislature no later than December
15, 2000. TEC, §39.201, expired September 1, 2001. Sub-
sequently, SB 218, 77th Texas Legislature, 2001, added TEC,
§§39.201-39.204, requiring the commissioner to adopt rules for
the implementation and administration of the financial account-
ability rating system prescribed by TEC, Chapter 39, Subchapter
I.
19 TAC Chapter 109, Budgeting, Accounting, and Auditing,
Subchapter AA, Commissioner’s Rules Concerning Financial
Accountability Rating System, adopted to be effective October
20, 2002, establishes provisions that detail the purpose, ratings,
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types of ratings, criteria, reporting, and sanctions for the
financial accountability rating system, in accordance with SB
218, 77th Texas Legislature, 2001. The adopted rules include
the financial accountability rating form entitled "School FIRST-
Rating Worksheet" that explains the indicators that the TEA will
analyze to assign school district financial accountability ratings.
This form specifies the minimum financial accountability rating
information that a district is to report to parents and taxpayers
in the district.
The rating worksheet, along with accompanying calculation in-
structions, was adopted in 19 TAC §109.1002 to be effective Oc-
tober 20, 2002, and later amended to be effective May 7, 2003.
The 2003 amendment to 19 TAC §109.1002 included minor tech-
nical edits that crosswalked exhibit numbers referenced in the
"School FIRST- Rating Worksheet," according to the new stan-
dard for the Annual Financial and Compliance Report to be filed
by school districts for fiscal year 2002-2003. This rating work-
sheet, dated May 2003, establishes the indicators applicable to
school district financial accountability ratings assigned for fiscal
years 2002-2003, 2003-2004 and 2004-2005.
A proposed amendment to 19 TAC §109.1002 published in the
August 6, 2004, issue of the Texas Register would have up-
dated the rating system by adding a new critical indicator and
enhancing other existing indicators. The revised rating system
would have been applicable to school district financial account-
ability ratings issued beginning in fiscal year 2005-2006. This
proposed amendment was withdrawn and a new proposal was
to be brought forward at a later date that would add more indi-
cators, establish a different scoring process for many measures,
and create new disclosure requirements. The rule actions pre-
sented at this time comprise the new proposal.
The proposed amendments presented in this proposal, devel-
oped in consultation with the state comptroller’s office, would up-
date the rating system by specifying new provisions that would
be implemented beginning with fiscal year 2005-2006, including
the addition and enhancement of indicators, along with a new
worksheet and calculations; establishing a change to the types
of district ratings based on a point system; and delineating cer-
tain disclosures that must be included in districts’ annual finan-
cial management reports. The following amendments to 19 TAC
Chapter 109, Subchapter AA, are proposed.
The new proposed amendment to 19 TAC §109.1002, Finan-
cial Accountability Ratings, would update the rating system by
adding two new critical indicators, adding three noncritical indica-
tors, and enhancing other existing indicators. The revised rating
system would be applicable to school district financial account-
ability ratings assigned beginning with fiscal year 2005-2006 (the
ratings that will be issued on or about June 2006).
The proposed amendment 19 TAC §109.1002 would include the
following changes: language would be added to subsection (a)
to cite the statutory reference; language would be added to sub-
section (b) to specify the applicable fiscal years to which the cur-
rent rating worksheet, dated May 2003, applies; new subsec-
tion (c) would be added to establish the applicable fiscal years
to which the new rating worksheet, dated May 2005, applies;
the new worksheet and accompanying calculation instructions
would be added as a new figure, 19 TAC §109.1002(c); subsec-
tion (d) would be renumbered accordingly; and new subsection
(e) would be added to specify the procedures for submitting a
request for the TEA to review a district’s preliminary rating.
In addition, the differences between the May 2003 rating work-
sheet and the proposed May 2005 version include the following:
Two new critical indicators would be added--total net unrestricted
asset balance in governmental activities and academic rating of
the district (exceeds academically unacceptable).
Three new noncritical indicators would be added addressing fis-
cal efficiencies and academic performance--operating expendi-
tures per Weighted Average Daily Attendance (WADA) in the
general fund and the special revenue fund, operating expendi-
tures per WADA in the general fund, and district’s academic rat-
ing (recognized or exemplary).
Several fiscal responsibility indicators would be revised to
change the percent of total tax collection standard from 96% to
98% for a three-year average, the percent of aggregate variance
for data quality measure from 4.0% to 3.0%, and the standard
per-student amount of debt-related expenditures from $770 if
the district’s five-year percent change in students was a 2.0%
increase or more or if property taxes collected per penny of tax
effort were more than $100,000 to $250 if the district’s five-year
percent change in students was a 7.0% increase or more or if
property taxes collected per penny of tax effort were more than
$200,000.
A budgeting indicator would be revised to increase the standard
percentage related to operating expenditures for instruction from
54% to 65%, excluding certain expenditures from the denomina-
tor in the calculation.
A personnel indicator related to the administrative cost ratio
would be revised and a new threshold ratio chart would be
added. The ranges for the ratio of students to total staff would
also be revised.
A cash management indicator would be revised to increase the
standard for per-student investment earnings from $15 to $40,
excluding debt service and capital projects funds. The definition
of another cash management indicator, relating to optimum fund
balances, would be simplified.
Applicable indicators and references would be renumbered and
the date of the form updated.
New information related to determination of rating and determi-
nation of points would be added. The proposal would establish
that district ratings would be based on a point system and each
district would be assigned an "A," "B," "C," "Requires Improve-
ment," or "Suspended--Data Quality" rating.
The proposed amendment to 19 TAC §109.1003, Types of Fi-
nancial Accountability Ratings, would specify the types of rat-
ings districts may receive beginning with fiscal year 2005-2006,
in accordance with the procedures, scores, and classifications
established in 19 TAC §109.1002.
The proposed amendment to 19 TAC §109.1004, Criteria for Fi-
nancial Accountability Ratings, would clarify that changes to cri-
teria for ratings will be communicated to school districts in accor-
dance with the applicable effective dates.
The proposed amendment to 19 TAC §109.1005, Reporting,
would add requirements that must be presented in the annual
financial management report, including a copy of the superin-
tendent’s current employment contract, transactions involving
the superintendent and board members, gifts that employees
and board members receive from vendors, and five-fiscal year
projected summary totals.
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The worksheet and calculations that districts use beginning in
fiscal year 2005-2006 to report financial accountability informa-
tion would be modified. In addition, districts would be required to
identify their accreted interest on their bonds. This information
would be included in their GASB 34 data feed to the TEA.
Tom Canby, managing director for financial audits, has deter-
mined that for the first five-year period the amendments are in
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the amendments.
Mr. Canby has determined that for each year of the first five years
the amendments are in effect the public benefit anticipated as a
result of enforcing the sections will be an updated rating sys-
tem. The financial accountability rating system benefits the pub-
lic by putting into place a system to ensure that school districts
will be held accountable for the quality of their financial manage-
ment practices and achieve improved performance in the man-
agement of their financial resources. There will not be an effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendments.
Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments
may also be submitted electronically to rules@tea.state.tx.us or
faxed to (512) 463-0028. All requests for a public hearing on the
proposed amendments submitted under the Administrative Pro-
cedure Act must be received by the commissioner of education
not more than 15 calendar days after notice of the proposal has
been published in the Texas Register.
The amendments are proposed under Texas Education Code,
§39.204, which authorizes the commissioner of education to
adopt rules as necessary for the implementation and adminis-
tration of a financial accountability rating system.
The amendments implement the TEC, §§39.201-39.204.
§109.1002. Financial Accountability Ratings.
(a) In accordance with Texas Education Code (TEC), Chap-
ter 39, Subchapter I, each [Each] school district must be assigned a
financial accountability rating by the Texas Education Agency (TEA).
The specific procedures for determining financial accountability rat-
ings will be established annually by the commissioner of education and
communicated to all school districts.
(b) For fiscal years 2002-2003, 2003-2004, and 2004-2005,
each [The] financial accountability rating of a school district is based on
its overall performance on certain financial measurements, ratios, and
other indicators established by the commissioner of education in the
financial accountability rating form provided in this subsection entitled
"School FIRST- Rating Worksheet," dated May 2003. ["]
Figure: 19 TAC §109.1002(b) (No change.)
(c) Beginning with fiscal year 2005-2006, the financial ac-
countability rating of a school district is based on its overall perfor-
mance on certain financial measurements, ratios, and other indicators
established by the commissioner of education in the financial account-
ability rating form provided in this subsection entitled "School FIRST-
Rating Worksheet," dated May 2005.
Figure: 19 TAC §109.1002(c)
(d) [(c)] A financial accountability rating by a voluntary as-
sociation is a local option of the district, but it does not substitute for a
financial accountability rating by the TEA.
(e) The TEA will issue a preliminary financial accountability
rating to a school district within 150 days of the district’s complete
financial data being made available to the TEA staff.
(1) The issuance of the preliminary rating will not be de-
layed if a district fails to meet the statutory deadline for submitting the
annual financial and compliance report.
(2) A district may submit a written request that the TEA
review a preliminary rating if the preliminary rating was based on a
data error solely attributable to the TEA’s review of the data for any of
the indicators.
(A) The TEA office responsible for school finance and
fiscal analysis must receive the request for review no later than 30 days
after the TEA’s release of the preliminary rating, and the request must
include substantial evidence that supports the district’s position.
(B) Requests for review received 31 days or more after
the TEA issues a preliminary rating will not be considered.
(C) Errors by a district in recording data or submitting
data through the TEA data collection and reporting system do not con-
stitute a valid basis for requesting a review of a preliminary rating.
(D) If the TEA receives a request to review a prelimi-
nary rating, a final rating will be issued to the school district no later
than 45 days after the district’s request for review has been received by
the TEA.
(E) If the TEA does not receive a request to review a
preliminary rating, the preliminary rating automatically becomes a final
rating on the 31st day after issuance of the preliminary rating.
(F) A final rating issued by the TEA pursuant to this
section may not be appealed under the TEC, §7.057, or any other law
or rule.
§109.1003. Types of Financial Accountability Ratings.
(a) For fiscal years 2002-2003, 2003-2004, and 2004-2005,
the [The] types of ratings districts may receive are as follows.
(1) Superior Achievement. In accordance with the proce-
dures established in §109.1002 of this title (relating to Financial Ac-
countability Ratings), a district shall be classified as Superior Achieve-
ment if it scores within the applicable range established by the com-
missioner of education for Superior Achievement.
(2) Above Standard Achievement. In accordance with the
procedures established in §109.1002 of this title, a district shall be clas-
sified as Above Standard Achievement if it scores within the applicable
range established by the commissioner of education for Above Stan-
dard Achievement.
(3) Standard Achievement. In accordance with the proce-
dures established in §109.1002 of this title, a district shall be classified
as Standard Achievement if it scores within the applicable range estab-
lished by the commissioner of education for Standard Achievement.
(4) Substandard Achievement. In accordance with the pro-
cedures established in §109.1002 of this title, a district shall be clas-
sified as Substandard Achievement if the district responds negatively
to specified indicators or if the district scores within the applicable
range established by the commissioner of education for Substandard
Achievement. The commissioner of education may apply sanctions to
a district that is assigned a Substandard Achievement rating.
(5) Suspended--Data Quality. If serious data quality is-
sues are disclosed by the commissioner of education, a Suspended--
30 TexReg 2820 May 13, 2005 Texas Register
Data Quality rating shall be assigned to the school district. The Sus-
pended--Data Quality rating will be assigned until the district success-
fully resolves the data quality issues. The commissioner of education
may apply sanctions to a district that is assigned a Suspended--Data
Quality rating.
(b) Beginning with fiscal year 2005-2006, the types of ratings
districts may receive are as follows.
(1) Rating of "A." In accordance with the procedures es-
tablished in §109.1002 of this title, a district shall be classified as "A"
if it scores within the applicable range established by the commissioner
of education for a rating of "A."
(2) Rating of "B." In accordance with the procedures es-
tablished in §109.1002 of this title, a district shall be classified as "B"
if it scores within the applicable range established by the commissioner
of education for a rating of "B."
(3) Rating of "C." In accordance with the procedures es-
tablished in §109.1002 of this title, a district shall be classified "C" if
it scores within the applicable range established by the commissioner
of education for a rating of "C."
(4) Requires Improvement. In accordance with the proce-
dures established in §109.1002 of this title, a district shall be classified
as Requires Improvement if the district responds negatively to speci-
fied indicators or if the district scores within the applicable range es-
tablished by the commissioner of education for Requires Improvement.
The commissioner of education may apply sanctions to a district that
is assigned a Requires Improvement rating.
(5) Suspended--Data Quality. If serious data quality is-
sues are disclosed by the commissioner of education, a Suspended--
Data Quality rating shall be assigned to the school district. The Sus-
pended--Data Quality rating will be assigned until the district success-
fully resolves the data quality issues. The commissioner of education
may apply sanctions to a district that is assigned a Suspended--Data
Quality rating.
§109.1004. Criteria for Financial Accountability Ratings.
The criteria for financial accountability ratings will be based upon in-
dicators established by the commissioner of education and reflected in
§109.1002 of this title (relating to Financial Accountability Ratings), in
accordance with requirements in state law and after consultation with
the comptroller of public accounts. The commissioner of education
shall evaluate the rating system annually and may modify the system
in order to improve the effectiveness of the rating system. Changes to
criteria for ratings and their effective dates will be communicated to
school districts [no later than May of each calendar year and will apply
to the ratings issued in the first calendar year that follows the modifi-
cation of any of these indicators].
§109.1005. Reporting.
(a) Each school district is required to report information and
financial accountability ratings to parents and taxpayers by implement-
ing the following reporting procedures.
(1) Each school district is required to prepare and distrib-
ute an annual financial management report in accordance with subsec-
tion (b) of this section.
(2) The public must be provided an opportunity to com-
ment on the report at a public hearing in accordance with subsection
(c) of this section.
(b) The annual financial management report prepared by the
school district must include:
(1) a description of the district’s financial management
performance based on a comparison, provided by the Texas Education
Agency (TEA), of the district’s performance on the indicators estab-
lished by the commissioner of education and reflected in §109.1002 of
this title (relating to Financial Accountability Ratings). The report will
contain information that discloses:
(A) state-established standards; [and]
(B) the district’s previous performance on the indica-
tors; and
(C) the district’s financial management performance
under each indicator for the current and previous years’ financial ac-
countability ratings;
(2) any descriptive information required by the commis-
sioner of education, including: [; and]
(A) a copy of the superintendent’s current employment
contract. The school district may publish the superintendent’s employ-
ment contract on the school district’s Internet site in lieu of publication
in the annual financial management report;
(B) a summary schedule for the fiscal year (twelve-
month period) of total reimbursements received by the superintendent
and each board member, including transactions resulting from use of
the school district’s credit card(s) to cover expenses incurred by the su-
perintendent and each board member. The summary schedule shall sep-
arately report reimbursements for meals, lodging, transportation, motor
fuel, and other items (the summary schedule of total reimbursements
is not to include reimbursements for supplies and materials that were
purchased for the operation of the school district);
(C) a summary schedule for the fiscal year of the dollar
amount of compensation and/or fees received by the superintendent
from another school district or any other outside entity in exchange for
professional consulting and/or other personal services. The schedule
shall separately report the amount received from each entity;
(D) a summary schedule for the fiscal year of the to-
tal dollar amount by employee and board member of gifts that had an
economic value of $50 or more in the aggregate in the fiscal year. This
reporting requirement only applies to gifts received by the school dis-
trict’s employee(s) and board members (and their immediate family as
described by Government Code, Chapter 573, Subchapter B, as a per-
son related to another person within the first degree by consanguinity or
affinity) from an outside entity that received payments from the school
district in the prior two fiscal years, and gifts from competing vendors
that were not awarded contracts in the prior two fiscal years. This re-
porting requirement does not apply to reimbursement of travel-related
expenses by an outside entity when the purpose of the travel is to inves-
tigate or explore matters directly related to the duties of a board member
or employee, or matters related to attendance at education-related con-
ferences and seminars whose primary purpose is to provide continuing
education (this exclusion does not apply to trips for entertainment- re-
lated purposes or pleasure trips). This reporting requirement excludes
an individual gift or a series of gifts from a single outside entity that had
an aggregate economic value of less than $50 per employee or board
member;
(E) a summary schedule for the fiscal year of the dollar
amount by board member for the aggregate amount of business trans-
actions with the school district. This reporting requirement is not to
duplicate the items disclosed in the summary schedule of reimburse-
ments received by board members; and
(F) the five-fiscal year projected summary totals for
revenues, expenditures, and fund balances for the General Fund; and
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(3) any other information the board of trustees of the dis-
trict determines to be useful.
(c) The board of trustees of each school district shall hold a
public hearing on the annual financial management report within two
months after receipt of a final financial accountability rating (including
a final rating of Suspended--Data Quality). The public hearing is to be
held at a location in the district’s facilities. The board shall give notice
of the hearing to owners of real property in the district and to parents
of district students. In addition to other notice required by law, notice
of the hearing must be provided:
(1) to a newspaper of general circulation in the district once
a week for two weeks prior to holding the public meeting, providing the
time and place where the hearing is to be held. The first notice in the
newspaper may not be more than 30 days prior to or less than 14 days
prior to the public meeting. If there is not a newspaper published in the
county in which the district’s central administration office is located,
then the notice is to be published in the county nearest the county seat
of the county in which the district’s central administration office is lo-
cated; and
(2) through electronic mail to media serving the district.
(d) At the hearing, the annual financial management report
shall be disseminated to the district’s parents and taxpayers that are in
attendance.
(e) The annual financial management report is to be retained
in the district for at least a three-year period after the public hearing
and will be made available to parents and taxpayers upon request.
(f) For fiscal years 2002-2003, 2003-2004, and 2004-2005, a
[A] corrective action plan is to be filed with the TEA by each school dis-
trict that received a rating of Substandard Achievement or Suspended--
Data Quality. The corrective action plan, which is to be prepared in
accordance with instructions from the commissioner of education, is
to be filed within one month after the district’s public hearing. The
commissioner of education may require certain information in the cor-
rective action plan to address the factor(s) that may have contributed
to a district’s rating of Substandard Achievement or Suspended--Data
Quality.
(g) Beginning in fiscal year 2005-2006, school districts that
receive a rating of Requires Improvement or Suspended--Data Quality
must file a corrective action plan with the TEA. The corrective action
plan, which is to be prepared in accordance with instructions from the
commissioner of education, is to be filed within one month after the
district’s public hearing. The commissioner of education may require
certain information in the corrective action plan to address the factor(s)
that may have contributed to a district’s rating of Requires Improve-
ment or Suspended--Data Quality.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on May 2, 2005.
TRD-200501765
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 475-1497
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 11. BOARD OF NURSE
EXAMINERS
CHAPTER 214. VOCATIONAL NURSING
EDUCATION
22 TAC §§214.2, 214.3, 214.9
The Board of Nurse Examiners (Board) proposes amendments
to 22 Texas Administrative Code §§214.2, 214.3, and 214.9,
concerning Vocational Nursing Education. At the October 2004
Board meeting a question was raised regarding efficacy of the
prior Board of Vocational Nurse Examiners’ rule, 22 TAC Chapter
233, and current Rule 214 which allowed LVNs to be employed
as vocational nursing faculty in nursing skills labs, nursing fun-
damentals theory courses and clinical instruction in all levels of
clinical courses. A charge was issued to ACE to review Chapter
214 and to make a recommendation to the Board regarding edu-
cational preparation for vocational nursing faculty. On February
24, 2005, the Board’s Advisory Committee on Education (ACE)
met to consider continuing concerns arising from Chapter 214,
Vocational Nursing Education.
ACE determined that: 1) based on excellent NCLEX passage
rates and the recent change in ratios which may affect the voca-
tional nursing programs’ economic situation, a "vocational" ed-
ucational model where LVN mentors are a core component of
the program would be advantageous; and 2) LVNs should con-
tinue to teach in vocational nursing programs with guidelines for-
mulated by board staff. ACE polled 37 vocational nursing pro-
grams identified as using vocational nurses in various aspects
of instruction. A standardized set of questions was asked of
each program. A total of seventeen (17) responses, represent-
ing twenty-five (25) vocational nursing programs were tabulated
by an ACE member. The data reflected that 30.3% of the voca-
tional nursing programs in the state utilize LVNs in some man-
ner. The major rationales identified by programs for hiring LVNs
included: difficulty in finding RN clinical instructors; strong clini-
cal background/teaching experience; and LVN faculty have been
in schools for a long time. In addition, programs utilizing LVNs
as faculty have not experienced a negative effect on NCLEX-PN
pass rates. The NCLEX-PN pass rates of programs utilizing
LVNs exceed 80%.
ACE also recommended amending §214.3(b)(3), Program De-
velopment, Expansion, and Closure, to read, "when the exten-
sion program’s curriculum deviates from the original program in
any way, the proposed extension is viewed as a new program and
Board guidelines for a new program apply." This statement would
provide clarity and direction to board staff in defining the mean-
ing of extension and new program, and would give programs the
latitude to offer the approved vocational nursing curriculum in a
variety of ways to meet the needs of the local community. For
example, the program would not have to submit a full proposal
to offer an extension program which mirrors the approved cur-
riculum, hours and philosophy of the main program. For consis-
tency and clarity, ACE recommended amending §214.2(39)(C),
Definitions, to read "a newly created program of study in which
the curriculum, teaching resources, or program hours required
to complete the program differs from that of the main location,"
for purposes of clarity and consistency with §214.3(b)(3).
Finally, §214.9(k) should be deleted because it conflicts with the
intent of §§214.6(h), 214.9(f) and 214.9(g). Section 214.6(h)
gives the program director the authority to direct the program
in all its phases, including approval of teaching staff, selection of
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appropriate clinical sites, admission, progression, etc. Section
214.9(k) would require informing board staff of all changes such
as faculty selection, clinical site selection, revision of policies for
admission, progression, etc. while §214.9(f) implies that pro-
grams have the latitude to implement minor curriculum changes
without board staff approval. The required reporting would oc-
cur with submission of the annual report. However, §214.9(k)
implies that all changes, even minor curriculum changes must
be reported and approved; therefore, the Board proposes the
deletion of this section.
Katherine Thomas, executive director, has determined that for
the first five-year period the proposed amendments are adopted
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.
Ms. Thomas has also determined that for each year of the first
five years the proposed amendments are adopted, the public
benefit will be that the new rules will safeguard the welfare of the
public of this State through implementation of educational stan-
dards that provide assurance that nurses are safe practitioners.
There will not be an effect on small businesses. There is no an-
ticipated cost to affected individuals as a result of this proposed
adoption.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The proposed amendments are pursuant to the authority
of Texas Occupations Code §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce,
and repeal rules consistent with its legislative authority under
the Nursing Practice Act. These proposals will not affect any
existing statute.
§214.2. Definitions.
Words and terms, when used in this chapter, shall have the following
meanings unless the context clearly indicates otherwise:
(1) - (38) (No change.)
(39) Vocational Nursing Education Program--a unit or en-
tity within an educational setting which provides a program of study
preparing graduates who are competent to practice safely and who are
eligible to take the NCLEX-PN examination. Types of programs:
(A) - (B) (No change.)
(C) New program--a newly created program of study
in which the curriculum, teaching resources, or program hours [length
of time] required to complete the program differs from that of the main
location.
§214.3. Program Development, Expansion, and Closure.
(a) (No change.)
(b) Extension Program.
(1) - (2) (No change.)
(3) When the extension program’s curriculum [program]
deviates from the original program in any way, the proposed extension
is viewed as a new program and Board guidelines for a new program
apply.
(4) - (5) (No change.)
(c) - (d) (No change.)
§214.9. Program of Study.
(a) - (j) (No change.)
[(k) Programs shall apprise the Board office of any program
changes. (Proposed amendment to Board to delete.)]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 305-6823
♦ ♦ ♦
CHAPTER 215. PROFESSIONAL NURSING
EDUCATION
22 TAC §215.6, §215.7
The Board of Nurse Examiners (Board) proposes amendments
to 22 Texas Administrative Code §215.6 and §215.7, concern-
ing Professional Nursing Education. On February 24, 2005, the
Board’s Advisory Committee on Education (ACE) met regard-
ing a charge from the Board to consider concerns arising from
Chapter 214, Vocational Nursing Education, and Chapter 215,
Professional Nursing Education. During the meeting amend-
ments to Chapter 215 were considered. The proposal amends
§215.6(f)(2) and §215.7(c) by adding an option of a doctorate
degree in nursing to the requirements for a dean, director and
nursing faculty, and the requirement that a dean or director be
required to teach not more than three clock hours per week is
moved from §215.7, Faculty Qualifications, to §215.6 under the
Dean and Director qualifications. In addition, the existing lan-
guage in §215.6(g)(1) is modified to provide clarity in the intent
of the rule.
Katherine Thomas, executive director, has determined that for
the first five-year period the proposed amendments are adopted
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.
Ms. Thomas has also determined that for each year of the first
five years the proposed amendments are adopted, the public
benefit will be that the new rules will safeguard the welfare of the
public of this State through implementation of educational stan-
dards that provide assurance that nurses are safe practitioners.
There will not be an effect on small businesses. There is no an-
ticipated cost to affected individuals as a result of this proposed
adoption.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The proposed amendments are pursuant to the authority
of Texas Occupations Code §301.151 and §301.152 which
authorizes the Board of Nurse Examiners to adopt, enforce,
and repeal rules consistent with its legislative authority under
the Nursing Practice Act. These proposals will not affect any
existing statute.
§215.6. Administration and Organization.
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(a) - (e) (No change.)
(f) Each professional nursing education program shall be ad-
ministered by a qualified individual who is accountable for the plan-
ning, implementation and evaluation of the professional nursing edu-
cation program. The dean or director shall:
(1) (No change.)
(2) hold a master’s degree or a doctorate degree in nursing;
(3) (No change.)
(4) have a minimum of three years teaching experience in
a professional nursing education program; [and]
(5) have demonstrated knowledge, skills and abilities in
administration within a professional nursing education program; and[.]
(6) not carry a teaching load of more than three clock hours
per week if required to teach.
(g) When the dean or director of the program changes, the
dean or director shall submit to the Board office written notification of
the change indicating the final date of employment.
(1) A new dean or director qualification form shall be sub-
mitted to the office by the governing institution for approval prior to
the appointment of a new dean or director in an existing program or a
new nursing program.
(2) - (4) (No change.)
(h) (No change.)
§215.7. Faculty Qualifications and Faculty Organization.
(a) There shall be written personnel policies for nursing fac-
ulty that are in keeping with accepted educational standards and are
consistent with those of the governing institution. Policies which differ
from those of the governing institution shall be consistent with nursing
unit mission and goals (philosophy and outcomes).
(1) - (3) (No change.)
[(4) If the dean or director is required to teach, he or she
shall carry a teaching load of no more than three clock hours per week.]
(b) (No change.)
(c) Faculty Qualifications and Responsibilities.
(1) Documentation of faculty qualifications shall be in-
cluded in the official files of the programs. Each nurse faculty member
shall:
(A) - (B) (No change.)
(C) Hold a master’s degree or doctorate degree, prefer-
ably in nursing. [A nurse faculty member holding a master’s degree in
a discipline other than nursing shall hold a bachelor’s degree in nursing
from an approved or accredited baccalaureate program in nursing; and]
[(i) if teaching in a diploma or associate degree nurs-
ing program, shall have at least six semester hours of graduate level
content in nursing appropriate to assigned teaching responsibilities, or]
[(ii) if teaching in a baccalaureate level program,
shall have at least 12 semester hours of graduate-level content in
nursing appropriate to assigned teaching responsibilities.]
(D) A nurse faculty member holding a master’s degree
in a discipline other than nursing shall hold a bachelor’s degree in nurs-
ing from an approved or accredited baccalaureate program in nursing;
and
(i) if teaching in a diploma or associate degree nurs-
ing program, shall have at least six semester hours of graduate level
content in nursing appropriate to assigned teaching responsibilities, or
(ii) if teaching in a baccalaureate level program,
shall have at least 12 semester hours of graduate-level content in
nursing appropriate to assigned teaching responsibilities.
(E) [(D)] In fully approved programs, if an individual
to be appointed as faculty member does not meet the requirements for
faculty as specified in this subsection, the dean or director is permitted
to petition for a waiver of the Board’s requirements, according to Board
guidelines, prior to the appointment of said individual.
(F) [(E)] In baccalaureate programs, an increasing num-
ber of faculty members should hold doctoral degrees appropriate to
their responsibilities.
(2) - (3) (No change.)
(d) - (g) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 305-6823
♦ ♦ ♦
CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §217.6
The Board of Nurse Examiners proposes an amendment to 22
Texas Administrative Code §217.6, Failure to Renew License,
addressing late renewal fees as it applies to individuals on active
duty in the United States armed forces serving outside the state.
Texas Occupations Code §55.002 requires a state agency that
issues a license to "adopt rules to exempt an individual who holds
a license issued by the agency from any increased fee or other
penalty imposed by the agency for failing to renew the license in
a timely manner if the individual establishes to the satisfaction
of the agency that the individual failed to renew the license in a
timely manner because the individual was on active duty in the
United States armed forces serving outside this state." In com-
pliance with this requirement, §217.6 is amended by adding new
proposed subsection (g) and puts into rule the existing policy of
the Board. In addition, a few modifications are made to subsec-
tions (b) and (c) for clarification only.
Katherine Thomas, executive director, has determined that for
the first five-year period the proposed amendments are adopted
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.
Ms. Thomas has also determined that for each year of the first
five years the proposed amendments are adopted, the public
benefit will be that the new rules will prevent actively deployed
nurses from being penalized for late licensure renewals though
the Board’s practice has been to grant a waiver. There will not
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be an effect on small businesses. There is no anticipated cost to
affected individuals as a result of this proposed adoption.
Written comments on the proposal may be submitted to Kather-
ine A. Thomas, MN, RN, Executive Director, Board of Nurse Ex-
aminers, 333 Guadalupe, Suite 3-460, Austin, Texas 78701.
The proposed amendments are pursuant to the authority of
Texas Occupations Code §301.151 which authorizes the Board
of Nurse Examiners to adopt, enforce, and repeal rules consis-
tent with its legislative authority under the Nursing Practice Act.
This proposal will comply with and affect Texas Occupations
Code §55.002.
§217.6. Failure to Renew License.
(a) (No change.)
(b) A nurse who is not practicing nursing and who fails to
maintain a current license from any licensing authority for four or more
years will be required to:
(1) complete a [board-approved] refresher course[,] or ex-
tensive orientation to the practice of nursing, or completion of a nursing
program of study. The applicant will submit an application for tempo-
rary permit for the limited purpose of completing a refresher course,
extensive orientation to the practice of nursing, or program of study;
(2) - (4) (No change.)
(5) submit evidence of completion of 20 contact hours of
acceptable continuing education for [within] the [previous] two years
immediately preceding the application for relicensure.
(c) A nurse who fails to maintain a current Texas license for
four years or more and who is licensed and has practiced in another state
during [a minimum of two of] the previous four years preceding the
application for relicensure in Texas, shall be exempt from requirements
of subsection (b)(1) and (2) of this section.
(d) - (f) (No change.)
(g) Special Reactivation Provisions for Actively Deployed
Nurses.
(1) If a nurse’s license lapses and becomes delinquent
while serving in the military whenever the United States is engaged
in active military operations against any foreign power, the license
may be reactivated without penalty or payment of the reactivation late
renewal fee(s) under the following conditions:
(A) The license was active at the time of deployment.
(B) The application for reactivation is made while still
in the armed services or no later than three months after discharge from
active service or return to inactive military status.
(C) A copy of the military activation orders or other
proof of active military service accompanies the application;
(D) The renewal fee is paid; and
(E) If the required continuing education contact hours
were not earned for renewal during the earning period, the nurse shall
be required to complete the required continuing education hours needed
for renewal no later than three months after discharge from active ser-
vice, return to inactive military status, or return to the United States
from an active war zone.
(2) The continuing education contact hours used for reac-
tivation may not be used for the next license renewal.
(3) The continuing education contact hours for the next
license renewal following reactivation may not be prorated.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 305-6823
♦ ♦ ♦
CHAPTER 227. PILOT PROGRAMS
FOR INNOVATIVE APPLICATIONS TO
PROFESSIONAL NURSING EDUCATION
22 TAC §§227.1 - 227.6
The Board of Nurse Examiners (Board) proposes new 22
Texas Administrative Code Chapter 227, §§227.1 - 227.6, Pilot
Programs for Innovative Applications to Professional Nursing
Education. The Board has the authority to approve and adopt
rules regarding pilot programs for the innovative application in
the practice and regulation of professional nursing as authorized
by Texas Occupations Code §301.1605 which was enacted
by Senate Bill 718, 78th Texas Legislature, Regular Session.
The Board first acted with this authorization in April 2004 and
approved an initial pilot program, the M.D. Anderson Patient
Safety Pilot Program, designed to evaluate the efficacy and
effect on the public of nursing error reporting systems and to
encourage the identification of system errors.
The BNE consistently receives requests for flexibility and cre-
ativity from nursing education programs wanting to explore new
approaches to nursing education. Consequently, offering a pro-
posal process that will encourage the development, implemen-
tation and study of innovative approaches will support the ef-
forts of nursing education programs to train and graduate com-
petent, safe registered nurses. In January 2005, staff informed
the Board of the approach by several entities inquiring about
the process for obtaining Board permission for waiving certain
requirements of the Board’s Chapter 215, Professional Nurs-
ing Education, in order to develop and implement strategies de-
signed to enhance enrollment in Texas schools of nursing. Sub-
sequent to the adoption of this rule, the Board will issue a Re-
quest for Proposal for nursing education pilot programs.
Kathy Thomas, Executive Director, has determined that there are
no fiscal implications for state or local government entities as a
result of adopting this rule for the first five-year period.
Ms. Thomas has also determined that for each year of the first
five years the new rule is adopted the public benefit is that these
pilot programs may contribute to the development of alternative
avenues to increase admission into schools of nursing, may elicit
creative approaches for evidence-based nursing education, and
may provide a stimulus for Board rule revision and/or develop-
ment. There will be no cost to small businesses or individuals
as a result of adopting this rule, except to those entities whose
request for a pilot study is approved.
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Comments on the proposed rule adoption must be made in writ-
ing to Kathy Thomas, Executive Director, Board of Nurse Exam-
iners for the State of Texas, 333 Guadalupe, Suite 3-460, Austin,
Texas 78701.
The proposal of new Chapter 227 is proposed under the au-
thority of the Texas Occupations Code §301.151 and §301.152
which authorizes the Board of Nurse Examiners to adopt, en-
force, and repeal rules consistent with its legislative authority un-
der the NPA.
The proposed adoption of the new rules affect the NPA, Texas
Occupations Code §301.1605 and §301.1606, as it pertains to
pilot programs.
§227.1. Pilot Programs for Innovative Applications to Professional
Nursing Education.
The purpose of this rule is to establish the procedures to assure that
pilot programs for innovative applications to professional nursing ed-
ucation conducted under Tex. Occ. Code §301.1605 are conducted
in a manner consistent with the Board’s role of protection of the pub-
lic and are structured appropriately to evaluate the efficacy and effect
on professional nursing students through the innovative application of
professional nursing education programs.
§227.2. Initiation of Approval for Innovative Applications to Profes-
sional Nursing Education Programs.
(a) Innovative Applications in Professional Nursing Education
Programs under this rule may be conducted:
(1) by the Board on its own initiative; or
(2) by a third party either through an application or request
for proposal process.
(b) If by application, the application must be submitted on an
application form developed by the Board and comply with all condi-
tions set by the Board for applying for a pilot.
(c) If by request for proposal, the submitted proposal must
comply with all conditions set out in the request for proposal.
(d) The Board shall have the right to limit the number of pilots
that are approved and to refuse to accept an application on the basis
that the Board is not accepting new pilot program applications.
(e) If an application or proposal is submitted with incomplete
information, the Board may:
(1) reject the application or proposal; or
(2) request the incomplete information be provided.
(f) As a condition of approving an application or proposal, the
Board may request changes be made in how the pilot is designed so as
to better meet the purpose for pilots conducted under this rule as set out
in §227.1.
§227.3. General Selection Criteria.
(a) Applications will be approved based on the innovative ap-
plication to a professional nursing program’s ability to meet the pur-
pose of the rules. Selection criteria shall be based on:
(1) Program quality as determined by the Board;
(2) Description of the pilot program, including the body of
knowledge that has influenced the development of the proposed pro-
gram and the financial support for the proposed program;
(3) Methodology of the pilot program, including research
objectives and qualitative and/or quantitative metrics used to evaluate
the program;
(4) Pilot program outcomes, including how the success of
the program will improve nursing education and enhance nursing prac-
tice;
(5) Program innovation; and
(6) Controls to maintain quality education:
(A) Methods shall be incorporated into the plan to en-
sure that students in innovative programs receive an equivalent, quality
education as do students in standard programs (comparative group);
(B) Ongoing evaluation shall be implemented to deter-
mine the students’ progress in the innovative program; and
(C) If evidence indicates that students are not meeting
objectives in innovative programs, a plan for corrective measures to
re-mediate must be in place.
(7) Other factors including financial ability to perform the
innovative professional nursing education pilot program, State and re-
gional needs and priorities, ability to continue the professional nursing
education pilot program after the initial application period, past perfor-
mance of the applicant, and other related factors as determined by the
Board.
(b) Programs shall have a defined length, not to exceed two
years. Programs may be extended upon approval of a written applica-
tion submitted to the Board.
§227.4. Application and Review Process.
(a) The Executive Director shall screen and evaluate the qual-
ity of applications and proposals to determine if they meet the criteria
of §227.3. The Executive Director shall forward qualified applications
and proposals to the Board for evaluation. Eliminated applicants shall
be notified by the Board.
(b) The Board may approve the proposal, defer action on the
proposal, or deny further consideration of the proposal.
(c) If the proposed pilot receives approval, the nursing educa-
tion program must submit a written report of outcomes resulting from
the innovative educational application within 90 days from completion
of the pilot.
(d) If the nursing education program requests that the innova-
tive professional nursing education pilot program become a permanent
part of an approved nursing program, a proposal shall be submitted to
the Board by the Director of the program after the final evaluation of the
project has been submitted and no less then 60 days prior to a regularly
scheduled meeting of the Board. The proposal shall include informa-
tion outlined in Board guidelines.
§227.5. Monitoring and Evaluating Innovative Applications for Pro-
fessional Nursing Education Programs.
(a) All nursing education pilot programs shall be subject to
monitoring and evaluation by the Board to ensure compliance with the
criteria of this rule and obtain evidence that research goals are being
pursued.
(b) The Board may require that the entity conducting a nursing
education pilot program under this rule reimburse the Board for the cost
of monitoring and evaluating the nursing education pilot program.
(c) The Board may contract with a third party to perform the
monitoring and evaluation of nursing education pilot programs.
(d) The Board may arrange for a nursing education pilot pro-
gram to directly reimburse a third party for the monitoring and evalua-
tion of a nursing education pilot program.
§227.6. Contract Discussions.
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(a) Contracts following the approval of an application or pro-
posal by the Board: the successful applicant must sign a contract issued
by the Executive Director and based on the information contained in the
application.
(b) Subcontracts with the prior written approval of the Board:
the successful applicant may enter into third party contracts and sub-
contracts to conduct the nursing education pilot program.
(c) Cancellation or suspension of programs: the Board has the
right to reject all applications and proposals, and cancel any nursing ed-
ucation pilot program solicitations before a contract is signed. Breach
of contract will result in termination of the nursing education pilot pro-
gram.
(d) Requirements for applications: the full text of the adminis-
trative regulations and funding requirements for this nursing education
pilot program is contained in the official Request for Proposal available
on request from the Board.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Board of Nurse Examiners
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 305-6823
♦ ♦ ♦
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER E. REQUIREMENTS FOR
LICENSURE
22 TAC §535.51
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.51, concerning General Requirements. The
amendment revises subsection (c)(6) of §535.51 to clarify that
an education evaluation must be obtained within one year of
the date of application for a license. An applicant must submit
a new request for evaluation and pay the $20 fee if an existing
evaluation is obtained more than one year before the date of
application for a license.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the section.
Ms. DeHay also has determined that for each year of the first five
years the section as proposed is in effect the public benefit an-
ticipated as a result of enforcing the amendment will be clarifica-
tion of the requirements for timeliness of education evaluations.
The anticipated economic cost to persons who are required to
comply with the proposed amendment is $20 to the extent the
person wishes to file an application for licensure with the com-
mission and the applicant has not obtained an education evalu-
ation within one year of the date of the application for licensure.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
§535.51. General Requirements.
(a) - (b) (No change.)
(c) The commission shall return applications to applicants
when it has been determined that the application fails to comply with
one of the following requirements.
(1) - (5) (No change.)
(6) The applicant has not obtained, within one year from
the date the application is filed, an evaluation from the commission
showing the applicant meets education requirements or experience re-
quirements have not been satisfied.
(d) - (e) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.71, concerning Mandatory Continuing Education
(MCE): Approval of Providers, Courses and Instructors. The
amendment revises subsection (d)(11) of §535.71 which adopts
by reference MCE Form 14-1, Individual MCE Partial Credit Re-
quest Form. The Commission proposes to revise the verification
on the form to parallel existing language in §535.72(b)(1)(E). Un-
der this subsection, an education provider must sign the partial
credit request form as evidence that the provider has no reason
to believe the amount of credit claimed is inaccurate. In addi-
tion, the amendment adds new subsection (hh) to allow accred-
ited colleges and universities, and professional trade associa-
tions that are otherwise approved MCE providers, to use experts
from other related fields, including those from outside Texas, to
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teach an MCE elective course without first registering as a com-
mission-approved instructor. At the same time, the MCE elective
course must be approved in advance by the Commission before
any MCE elective credit would be authorized. Finally, a com-
mission-approved instructor would be responsible for supervis-
ing and coordinating the course, and would also be responsible
for verifying the attendance of those who request MCE elective
credit.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the section.
Ms. DeHay also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the amendments will be better
educated licensees who are taught relevant real estate related
courses by experts in the appropriate field of expertise. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendment.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
§535.71. Mandatory Continuing Education: Approval of Providers,
Courses and Instructors.
(a) - (c) (No change.)
(d) Forms. The commission adopts by reference the following
forms published and available from the commission, P.O. Box 12188,
Austin, Texas, 78711-2188:
(1) - (10) (No change.)
(11) MCE Form 14-1 [0], Individual MCE Partial Credit
Request Form;
(12) - (13) (No change.)
(e) - (gg) (No change.)
(hh) A provider may use guest speakers who have not been ap-
proved as instructors to conduct a registered MCE elective credit course
if:
(1) the provider is an accredited college or university or a
professional trade association as defined by §535.62(b) of this chapter;
and
(2) the course is supervised and coordinated by a commis-
sion-approved instructor who is responsible for verifying the atten-
dance of all who request MCE credit.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 465-3900
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The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.121, concerning Inactive License. The amend-
ment revises subsection (b) to clarify that a broker may notify
the Commission that sponsorship of a salesperson has ended
by either sending the license or a copy of the license to the Com-
mission, or otherwise notifying the Commission that sponsorship
has ended. Subsection (b) is revised because brokers are no
longer required to display a salesperson’s license certificate at
the broker’s place of business. In addition, due to budget con-
straints, the Commission no longer provides a license certificate
and a duplicate pocket license on initial licensure. The Commis-
sion mails one license to the broker which the broker then gives
to the licensee to use for identification purposes. The Commis-
sion recommends that the broker retain a copy of the license and
the information provided with the license so that the broker can
notify the Commission regarding sponsorship and renewal mat-
ters. Brokers may use an existing TREC form, Notice of Sales-
person Sponsorship Termination, to notify the Commission that
sponsorship has terminated. This form is available at no charge
through the TREC web site at www.trec.state.tx.us.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the section.
Ms. DeHay also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be clarifica-
tion of the requirements for brokers to provide notice when their
sponsorship of a salesperson ends. There is no anticipated eco-
nomic cost to persons who are required to comply with the pro-
posed amendment.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statute affected by this proposal is Texas Occupations Code,
Chapter 1101. No other statute, code or article is affected by the
proposed amendments.
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§535.121. Inactive License.
(a) (No change.)
(b) When the sponsorship of a salesperson ends, the broker
shall immediately return the salesperson’s license or copy thereof [cer-
tificate] to the commission or otherwise notify the commission that the
sponsorship has ended. The commission will no longer consider the
broker to sponsor the salesperson upon receipt of the license [certifi-
cate] or upon receipt of a written request from a new sponsoring broker
to sponsor the salesperson, whichever first occurs. If the sponsorship
has ended because the broker has terminated the sponsorship, the bro-
ker shall immediately so notify the salesperson in writing. If the spon-
sorship has ended because the salesperson has left the sponsorship, the
salesperson shall immediately so notify the broker in writing. If the
commission receives a request from a broker to sponsor a salesperson
shown in the commission’s records as sponsored by another broker,
the commission shall notify the former broker of the change in spon-
sorship [and request the former broker to return the license certificate
to the commission].
(c) A salesperson’s license becomes inactive when a broker re-
turns a salesperson’s license to the commission until a new sponsorship
form for the salesperson is mailed or delivered to the commission.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
SUBCHAPTER R. REAL ESTATE
INSPECTORS
22 TAC §535.217
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Real Estate Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Real Estate Commission (TREC) proposes the repeal
of §535.217, concerning Dishonest Conduct as Grounds for Dis-
ciplinary Action. The repeal is proposed because the subjects
addressed in these sections will be covered in new proposed re-
visions to §535.220 TREC is simultaneously proposing as part of
the Real Estate Inspector Committee recommendations regard-
ing Professional Conduct and Ethics. As the new subsections
will comprehensively address the subjects of the proposed re-
pealed rules as well implement the recommendations, repeal of
the rules is necessary to avoid confusion and repetition.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro-businesses or local
or state employment as a result of implementing the section.
Ms. DeHay also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the repeal will be clarification
of inspector standards of real estate inspector professional con-
duct and ethics.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed repeal.
Comments on the proposed repeal may be submitted to Loretta
R. DeHay, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The repeal is proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed repeal.
§535.217. Dishonest Conduct as Grounds for Disciplinary Action.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
22 TAC §535.220
The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.220, concerning Professional Conduct and
Ethics. The Real Estate Inspector Committee has recom-
mended that the Commission revise the real estate inspector
professional conduct and ethics provisions to prohibit contin-
gency arrangements in cases where compensation depends
on specific findings or on closing or settlement; to prohibit an
inspector from paying a fee to any person for referral of inspec-
tions; to prohibit an inspector from receiving an undisclosed fee
for an inspection from more than one party without the consent
of the inspector’s client; to prohibit an inspector from accepting
a fee for recommending services or products to the inspector’s
client or other parties with an interest in the inspected property;
to prohibit an inspector from conducting repair for a fee of any
systems or components of property covered by the Standards
of Practice on which the inspector has performed an inspection
under an earnest money contract, lease, or exchange of real
property within 12 months of the date of the inspection; to
require that inspectors perform services and provide opinions
based only on areas in which they are educated, trained, or
have experience; and to prohibit an inspector from disclosing
inspection results or client information without prior approval
from the client, except for observed immediate safety hazards
to occupants exposed to such hazards.
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Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for the state or for units of local government as a
result of enforcing or administering the section. There is similarly
no impact on local or state employment.
Ms. DeHay also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the amendments will be full
transparency and disclosure of the cost of obtaining a real es-
tate inspection in connection with the purchase or sale of real
property. While there may be an economic cost to licensed per-
sons, small businesses, micro businesses and large businesses,
who currently rely on a business model that encourages payment
or acceptance of referral fees, such impact is difficult to calcu-
late as such information is generally only disclosed to the client.
Those licensees whose business models are inconsistent with
the proposed rules may need to reassess their business mod-
els to comply with the proposed amendments. Those licensees
will be unable to either pay fees for referrals or accept fees from
service providers for recommending services or products to the
inspector’s client or other parties with an interest in the inspected
property.
There is no difference in the economic impact to small business,
micro businesses, or large businesses.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to insure compliance with the provisions of the Act.
The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101 and 1102. No other statute, code or article
is affected by the proposed amendments.
§535.220. Professional Conduct and Ethics.
(a) The responsibility of those persons who engage in the busi-
ness of performing independent inspections of improvements in real
estate transactions imposes integrity beyond that of a person involved
in ordinary commerce. Each inspector must maintain a high standard
of professionalism, independence, objectivity and fairness while per-
forming inspections in a real estate transaction. Each inspector licensee
must also uphold, maintain, and improve the integrity, reputation, and
practice of the home inspection profession.
(b) The relationship between an inspector and a client should
at a minimum meet the following requirements [guidelines].
(1) - (3) (No change.)
(c) The relationship between an inspector and the public
should at a minimum meet the following requirements [guidelines].
(1) - (3) (No change.)
(d) The relationship of the inspector with another inspector
should at a minimum meet the following requirements [guidelines].
(1) - (3) (No change.)
(e) An inspector shall comply with the following require-
ments.
(1) An inspector shall not inspect properties under contin-
gent arrangements whereby any compensation or future referrals are
dependent on reported findings or on the closing or settlement of a
property.
(2) An inspector shall not directly or indirectly pay a fee
or other valuable consideration to any person for the referral of inspec-
tions.
(3) An inspector shall not receive a fee, compensation or
other valuable consideration for an inspection in a real estate transac-
tion from more than one party without the consent of the inspector’s
client.
(4) An inspector shall not accept a fee or other valuable
consideration in a real estate transaction, directly or indirectly, for rec-
ommending contractors, services, or products to the inspector’s client
or other parties having an interest in inspected properties.
(5) An inspector shall not repair, replace, maintain or up-
grade systems or components of property covered by the Standards of
Practice under this Subchapter on which the inspector has performed
an inspection under an earnest money contract, lease, or exchange of
real property within 12 months of the date of the inspection.
(6) Inspectors shall perform services and express opinions
based only within their areas of education, training, or experience.
(7) Inspectors shall not disclose inspection results or client
information without prior approval from the client. Inspectors, at their
discretion, may disclose observed immediate safety hazards to occu-
pants exposed to such hazards, when feasible.
(f) [(e)] The inspector should make a reasonable attempt to co-
operate with other professionals and related tradespersons [tradesmen]
at all times and in all manners in a method that is conducive to the pro-
motion of professionalism, independence and fairness to himself, his
business, and the inspection industry.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 39. PUBLIC NOTICE
The Texas Commission on Environmental Quality (commission)
proposes amendments to §§39.405, 39.418, 39.419, 39.503,
39.603, 39.604, and 39.651.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
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Currently, alternative language notice is required for air quality
authorizations. The requirement to publish notice in an alterna-
tive language newspaper is triggered for air authorizations when
either the elementary or middle school nearest to the facility or
proposed facility is required to provide a bilingual education pro-
gram under the Texas Education Code. This standard applies
to newspaper publication of the Notice of Receipt of Application
and Intent to Obtain Permit (NORI) and the Notice of Application
and Preliminary Decision (NAPD), as identified under §39.418
and §39.419.
In response to recent legislative inquiries concerning the ab-
sence of bilingual public notice in other media, the commission
proposes revisions to existing public notice regulations to maxi-
mize public participation in the permitting process, while comple-
menting the goal of House Bill (HB) 801, enacted in 1999, to en-
courage early public participation. Under the proposed amend-
ments, the requirement to provide published, public notice in an
alternative language would extend to NORIs and NAPDs for Mu-
nicipal Solid Waste Permits, Industrial or Hazardous Waste Fa-
cility Permits, Class 3 Modifications of Industrial or Hazardous
Waste Facility Permits, Wastewater Discharge Permits (includ-
ing permits for the disposal of sewage sludge or water treatment
sludge, but excluding registrations and notifications for sludge
disposal under 30 TAC §312.13), Underground Injection Control
Permits, and applications for production area authorizations. It is
important to note that this proposed rulemaking is not intended
to change current notice requirements applicable to a particular
program, but rather to require alternative language notice under
specified circumstances. The proposal ensures meaningful par-
ticipation in the permitting process.
SECTION BY SECTION DISCUSSION
To conform with commission and Texas Register formatting re-
quirements, non-substantive revisions are made throughout the
sections to correct citations, acronym usage, and other minor is-
sues. The commission also proposes to change the word "shall"
to "must," "must" to "shall," and "which" to "that" in numerous lo-
cations to the proposed amendments to conform to the drafting
rules in the Texas Legislative Council Drafting Manual, October
2004.
Section 39.405, General Notice Provisions
The proposed amendment to §39.405 would require newspaper
publication of notice in alternative language(s) under certain cir-
cumstances. Specifically, when an applicant is required to pub-
lish a NORI or a NAPD, and either the elementary or middle
school nearest in proximity to the facility subject to the permit
application is required to provide a bilingual education program
under the applicable provision of the Texas Education Code, in
conjunction with the satisfaction of one of three elements identi-
fied in this proposed section, the applicant must publish the no-
tice in an alternative language newspaper that is printed in the
same language as that taught through the school bilingual edu-
cation program.
Section 39.405(h) would also set standards for the acceptable
circulation of an alternative language newspaper that may pub-
lish the required notice. The standards differ between notice
for air quality permits and notices for all other media, which re-
quire alternative language notice publication under this proposed
subsection. This difference is based upon the existence of spe-
cific statutory direction regarding the circulation standards for air
quality alternative language notice publications. The standard
proposal for non-air quality alternative language notice publica-
tions is designed to achieve appropriate public notice, consistent
with the approach implemented in the English newspaper publi-
cation requirements for certain HB 801 authorizations. It should
be noted that the newspaper circulation requirements differ be-
tween English and alternative language notices. This is due
to the inherent differences between English and alternative lan-
guage newspaper publications, and the statutory requirements
which prescribe the circulation standards for newspapers quali-
fied to publish English notices. The English newspaper circula-
tion requirements also differ between media, such as solid waste
versus water quality, per statutory mandate.
For air quality authorizations, an applicant would be required to
publish in a newspaper or publication of general circulation within
either the municipality or county in which the subject facility is
or will be located. This circulation requirement is mandated by
statute. For waste and water quality authorizations, an applicant
would be required to publish in the county where the facility is or
will be located. However, if there is a newspaper or publication
of general circulation in the municipality that is home to the sub-
ject facility, then the applicant must publish in that newspaper or
publication. The rationale behind this requirement is to avoid a
result in which an applicant publishes notice in a part of the facil-
ity’s county that is far in proximity from the potentially interested
community.
Additionally, the proposed amendment provides a waiver under
limited circumstances if all qualifying newspapers refuse to pub-
lish the notice or no qualifying publication exists within the appli-
cable geographical area as currently provided for in the air quality
permitting program.
Section 39.418, Notice of Receipt of Application and Intent to
Obtain Permit
The proposed amendment to §39.418(b)(1) and (3) would add
language clarifying that published notices under paragraphs (1)
and (3) are subject to the alternative language newspaper pub-
lication requirements of §39.405(h).
Section 39.419, Notice of Application and Preliminary Decision
The proposed amendment to §39.419(b) and (e)(3) would add
language clarifying that published notices under subsection (b)
and (e)(3) are subject to the alternative language newspaper
publication requirements of §39.405(h).
Section 39.503, Application for Industrial or Hazardous Waste
Facility Permit
The proposed amendment to §39.503(d) would add language
clarifying that published notices under subsection (d) are subject
to the alternative language newspaper publication requirements
of §39.405(h).
Section 39.603, Newspaper Notice
The proposed amendment to §39.603 would delete subsection
(d), which sets forth procedural and substantive requirements
for publishing certain notices of air quality permit applications
in an alternative language newspaper. In light of proposed
§39.405(h), the effect of the air-specific alternative language
newspaper notice provision would be duplicative and unnec-
essary. There would be no alteration to the current alternative
language newspaper notice requirements for air quality permits
as a result of the proposed amendment to §39.603.
Section 39.604, Sign-Posting
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The proposed amendment to §39.604 would change the exist-
ing cross-reference in subsection (e), which applies the trigger
for the air-specific alternative language newspaper notice re-
quirements to alternative language sign-posting requirements
within the air quality permitting program. Under the current pro-
posal, §39.603, as it pertains to alternative language newspa-
per notice, would be deleted. However, the requirements of cur-
rent §39.603(d) remain in full force and effect under proposed
§39.405(h). Therefore, the substitution of the cross-reference
to §39.603 in favor of §39.405(h) will achieve regulatory accu-
racy without imposing any different substantive change in re-
quirements to the sign-posting requirements under §39.604.
Section 39.651, Application for Injection Well Permit
The proposed amendment to §39.651(d) would add language
clarifying that published notices under subsection (d) are subject
to the alternative language newspaper publication requirements
of §39.405(h).
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Grants Man-
agement Section, determined that for the first five-year period
the proposed amendments are in effect, no significant fiscal im-
plications are anticipated for the agency or other units of state
as a result of administration or enforcement of the proposed
amendments. There are anticipated fiscal implications for lo-
cal governments due to increased publication. The proposed
amendments would require that all Notices of Receipt and In-
tent (NORI) and Notices of Application and Preliminary Decision
(NAPD), required for authorizations subject to the public notice
requirements in Chapter 39, Subchapters H - N, be published in
an alternative language in a bilingual newspaper in addition to
the English publication requirements.
Current rules only require the Air Quality Permitting Program to
provide notice in an alternative language when either an elemen-
tary or middle school closest to a facility or proposed facility of-
fers a bilingual education program. The proposed amendments
would extend the alternative language requirement to all NORI
and NAPD notices for all House Bill (HB) 801 media if the nearest
elementary or middle school to the facility or proposed facility has
a bilingual education program. The experience of the Air Qual-
ity Permitting Program shows that approximately 60% of its no-
tices are affected by the bilingual rules. This fiscal note assumes
that the waste and water NORIs and NAPDs could be translated
into Spanish templates through the use of contracted services.
Based upon the experience of the air quality program, the vast
majority of required alternative notices are published in Span-
ish. The agency does not provide templates to the applicants in
other languages. In the rare circumstances in which publication
is required in a non-Spanish alternative language, an applicant
is required to ensure proper translation for publication.
An increase in the number of alternative language notices re-
quired will increase the cost to translate notices in a template
format. Translation costs are negotiable and can vary widely
depending on the vendor, the number of words in the docu-
ment, the language difficulty of the document, and the num-
ber of documents a vendor may be asked to translate. Costs
to translate 23 NORI and 25 NAPD templates are estimated to
range from $2,000 to $7,000 for NORIs and $2,500 to $7,000
for NAPDs. These costs assume that a NORI for water quality
issues would have an estimated 665 words and a NAPD would
have 691 words. Recent quotes for translation costs ranged $.15
cents a word to $30 for 225 words and $225 for 300 words. The
number of words above the base word limits quoted were esti-
mated to cost $.15 cents per word to translate. If the actual num-
ber of words in a translated NORI or NAPD exceed the number
of words used for cost estimates, then translation costs could be
higher. Translation costs are expected to be one-time costs, but
additional costs could be incurred in future years and will vary
depending on legislative or rule changes that would affect the
need to change the wording of the templates.
Local Governments
Local governments would be fiscally impacted by the proposed
amendments. Local governments could see publication costs
increase since NORIs and NAPDs will be required to be pub-
lished in both English and an alternative language. However,
the exact amount of publication costs, which for some local gov-
ernments could be significant, is not known since such costs
vary widely across the state depending on the circulation num-
bers of the newspaper, the size of the notice, and the number of
competitors in the newspaper market. Costs to publish in alter-
native language newspapers with a circulation of 10,000 in an
East Texas county where there is no large metropolitan area can
range from $600 to $630. Costs to publish public notices in an al-
ternative language newspaper serving Hidalgo, Cameron, Starr,
and Willacy Counties with a circulation of 15,000 is estimated
to be $255. In Harris County, publication costs in an alternative
language newspaper can range from $700 to $1,000 depending
on the circulation statistics of the paper. In Travis County, publi-
cation of public notices can range from $400 to $500.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the first five
years the proposed amendments are in effect, the public benefit
anticipated from the changes seen in the proposed amendments
will be in compliance with legislative mandates and increased
opportunity for non-English speaking citizens to become more
involved in environmental issues that could affect them.
Fiscal implications are anticipated for businesses and individuals
required to publish NORIs and NAPDs. Businesses and individ-
uals, dealing with water and waste actions, will see an increase
in publication costs since NORIs and NAPDs will be required to
be published in both English and an alternative language. How-
ever, the exact amount of publication costs, which for some local
governments could be significant depending on number of au-
thorizations sought, is not known since such costs vary widely
across the state depending on the circulation numbers of the
newspaper, the size of the notice, and the number of competi-
tors in the newspaper market. Costs to publish in alternative
language newspapers with a circulation of 10,000 in a county
where there is no large metropolitan area can be $600 to $630.
Costs to publish public notices in an alternative language news-
paper serving Hidalgo, Cameron, Starr, and Willacy Counties
with a circulation of 15,000 is estimated to be $255. In Harris
County, publication costs in an alternative language newspaper
can range from $700 to $1,000 depending on the circulation sta-
tistics of the paper. In Travis County, publication of public notices
can range from $400 to $500. Additional costs borne by regu-
lated entities, may be passed on to rate payers, taxpayers, or
consumers.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
Adverse fiscal implications are anticipated for small or micro-
businesses because of the proposed amendments. A small busi-
ness is defined as having fewer than 100 employees or less than
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$1 million in annual gross receipts. A micro-business is defined
as having no more than 20 employees.
Small or micro-businesses would be subject to the same pub-
lication costs as those experienced by larger businesses when
publishing waste and water NORIs and NAPDs in an alternative
language. If publication costs for water and waste NORIs and
NAPDs in an alternative language newspaper range from $255
to $1,000, cost per employee would range from $2.55 to $10 per
employee. For a micro-business, these publication costs could
range from $12.75 to $50 per employee.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed amendments do not adversely affect a
local economy in a material way for the first five years that the
proposed amendments are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the proposed rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule" as defined in the Texas Gov-
ernment Code. A "major environmental rule" is a rule the specific
intent of which is to protect the environment or reduce risks to hu-
man health from environmental exposure and that may adversely
affect in a material way the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. The primary purpose of this proposed
rulemaking action is to extend the alternative language notice re-
quirements, as they currently exist within the air quality permit-
ting program, to waste and water quality authorizations subject to
HB 801 procedural requirements. The goal of this expansion is to
maximize public awareness of, and involvement in, the commis-
sion’s authorization activities. The rulemaking is procedural in
nature and does not address environmental risks or exposures.
Therefore, the proposed rulemaking does not constitute a major
environmental rule, and thus is not subject to a formal regulatory
analysis.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
proposed rulemaking action under Texas Government Code,
§2007.043. The specific primary purpose of the proposed
amendments is to revise the TCEQ rules to establish proce-
dures for the provision of bilingual notice to the public of certain
TCEQ permitting proceedings. The proposed amendments
will substantially advance this purpose by providing specific
provisions on the previously mentioned matters. Promulgation
and enforcement of the proposed amendments will not affect
private real property, which is the subject of the amendments
because the proposed rulemaking is related to the commis-
sion’s procedural rules, rather than substantive requirements.
Implementation of the proposed amendments would not result
in any taking of real property. Alternative approaches to the
amendments as proposed would include shifting financial
burdens associated with providing notice in alternative language
upon the state, or altering the scope of authorizations that
would be subject to alternative language notice requirements.
The alternatives to the proposed amendments would advance
the underlying goal of maximizing public involvement in en-
vironmental matters that concern the citizens of Texas. If
implemented, neither the amendments as proposed, nor these
alternatives, would constitute a taking.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11(b)(2), relating
to the rules subject to the Texas Coastal Management Program
(CMP), and will, therefore, require that goals and policies of the
CMP be considered during the rulemaking process.
The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations of
the Coastal Coordination Council and determined that the rule-
making is consistent with the CMP goals and policies because
the rulemaking concerns public notice rules. The public notice
rules are a procedural mechanism for notifying the general public
of certain permitting actions, but will not have a direct or signif-
icant adverse effect on any coastal natural resource areas; will
not have a substantive effect on commission actions subject to
the CMP; and promulgation and enforcement of the proposed
amendments will not violate (exceed) any standards identified in
the applicable CMP goals and policies.
Comments on the consistency of this proposed rulemaking with
the CMP may be submitted to the contact persons at the ad-
dresses listed under the SUBMITTAL OF COMMENTS section
of this proposal.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
This rulemaking proposal will not affect sites subject to the fed-
eral operating permits program in Chapter 122.
ANNOUNCEMENT OF HEARING
A public hearing for this proposed rulemaking has been sched-
uled for June 10, 2005, 10:00 a.m., at the Texas Commission on
Environmental Quality, 12100 Park 35 Circle, Building F, Room
2210, Austin. The hearing will be structured for the receipt of oral
or written comments by interested persons. Registration will be-
gin 30 minutes prior to the hearing. Individuals may present oral
statements when called upon in order of registration. A time limit
may be established at the hearing to assure that enough time is
allowed for every interested person to speak. There will be no
open discussion during the hearing; however, commission staff
members will be available 30 minutes before the hearing to dis-
cuss the proposal and will answer questions before and after the
hearing.
Persons planning to attend the hearing who have special com-
munication or other accommodation needs should contact Ms.
Patricia Durón, Office of Legal Services at (512) 239-6087. Re-
quests should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Ms. Patricia Durón,
MC 205, Texas Register Team, Office of Legal Services, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas, 78711-3087, or faxed to (512) 239-4808. All comments
should reference Rule Project Number 2005-014-039-LS.
Comments must be received no later than 5:00 p.m., June 13,
2005. For further information, please contact Mr. Les Trobman
of the Environmental Law Division at (512) 239-6056 or Ms.
Kerrie Qualtrough of the Environmental Law Division at (512)
239-3990.
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SUBCHAPTER H. APPLICABILITY AND
GENERAL PROVISIONS
30 TAC §§39.405, 39.418, 39.419
STATUTORY AUTHORITY
The amendments are proposed under Texas Water Code,
§5.013, concerning General Jurisdiction of Commission;
§5.102, concerning General Powers; §5.103, concerning Rules;
§5.105, concerning General Policy; §5.115, concerning Persons
Affected in Commission Hearings; Notice of Application; §5.552,
concerning Notice of Intent to Obtain a Permit; and §5.553,
concerning Preliminary Decision; Notice and Public Comment.
The amendments are also proposed under Texas Water Code,
§26.028, concerning Action on Application; Texas Health and
Safety Code, §361.011, concerning Commission’s Jurisdiction:
Municipal Solid Waste; §361.017, concerning Commission’s
Jurisdiction: Industrial Solid Waste and Hazardous Munic-
ipal Waste; §361.024, concerning Rules and Standards;
§361.064, concerning Permit Application Form and Procedures;
§361.0665, concerning Notice of Intent to Obtain Municipal Solid
Waste Permit; §361.082, concerning Application for Hazardous
Waste Permit: Notice and Hearing; and §361.121, concerning
Land Application of Certain Sludge; Permit Required. The
proposed extension of alternative language notice requirements
to the regulated underground injection control media is also
supported by Texas Water Code, §27.019, concerning Rules,
Etc.
The proposed amendments implement Texas Water Code,
§§5.013, 5.102, 5.103, 5.115, 5.552, 5.553, 26.028, and
27.019; and Texas Health and Safety Code, §§361.011,
361.017, 361.024, 361.064, 361.0665, 361.082, 361.121.
§39.405. General Notice Provisions.
(a) Failure to publish notice. If the chief clerk prepares a news-
paper notice that is required by Subchapters G - M of this chapter (relat-
ing to Public Notice for Applications for Consolidated Permits, Appli-
cability and General Provisions, Public Notice of Solid Waste Applica-
tions, Public Notice of Water Quality Applications and Water Quality
Management Plans, Public Notice of Air Quality Applications, Public
Notice of Injection Well and Other Specific Applications, and Public
Notice for Radioactive Material Licenses) and the applicant does not
cause the notice to be published within 45 days of mailing of the notice
from the chief clerk, or for Notice of Receipt of Application and Intent
to Obtain Permit, within 30 days after the executive director declares
the application administratively complete, or fails to submit the copies
of notices or affidavit required in subsection (e) of this section, the ex-
ecutive director may cause one of the following actions to occur.
(1) The chief clerk may cause the notice to be published
and the applicant shall reimburse the agency for the cost of publication.
(2) The executive director may suspend further processing
or return the application. If the application is resubmitted within six
months of the date of the return of the application, it will [shall] be
exempt from any application fee requirements.
(b) Electronic mailing lists. The chief clerk may require the
applicant to provide necessary mailing lists in electronic form.
(c) Mail or hand delivery. When Subchapters G - L of this
chapter require notice by mail, notice by hand delivery may be sub-
stituted. Mailing is complete upon deposit of the document, enclosed
in a prepaid, properly addressed wrapper, in a post office or official
depository of the United States Postal Service. If hand delivery is by
courier-receipted delivery, the delivery is complete upon the courier
taking possession.
(d) Combined notice. Notice may be combined to satisfy more
than one applicable section of this chapter.
(e) Notice and affidavit. When Subchapters G - L of this chap-
ter require an applicant to publish notice, the applicant must file a copy
of the published notice and a publisher’s affidavit with the chief clerk
certifying facts that constitute compliance with the requirement. The
deadline to file a copy of the published notice which shows the date
of publication and the name of the newspaper is ten business days af-
ter the last date of publication. The deadline to file the affidavit is 30
calendar days after the last date of publication for each notice. Fil-
ing an affidavit certifying facts that constitute compliance with notice
requirements creates a rebuttable presumption of compliance with the
requirement to publish notice. When the chief clerk publishes notice
under subsection (a) of this section, the chief clerk shall file a copy of
the published notice and a publisher’s affidavit.
(f) Published notice. When this chapter requires notice to be
published under this subsection:
(1) the applicant shall publish notice in the newspaper of
largest circulation in the county in which the facility is located or pro-
posed to be located or, if the facility is located or proposed to be located
in a municipality, the applicant shall publish notice in any newspaper
of general circulation in the municipality. For air applications subject
to §39.603 of this title (relating to Newspaper Notice), applicants shall
instead publish notice as required by that rule; and
(2) for applications for solid waste permits and injection
well permits, the applicant shall publish notice in the newspaper of
largest general circulation that is published in the county in which the
facility is located or proposed to be located. If a newspaper is not pub-
lished in the county, the notice must be published in any newspaper
of general circulation in the county in which the facility is located or
proposed to be located. The requirements of this subsection may be
satisfied by one publication if the newspaper is both published in the
county and is the newspaper of largest general circulation in the county.
(g) The applicant shall make a copy of the application avail-
able for review and copying at a public place in the county in which
the facility is located or proposed to be located. If the application is
submitted with confidential information marked as confidential by the
applicant, the applicant shall indicate in the public file that there is ad-
ditional information in a confidential file. The copy of the application
must [shall] comply with the following.
(1) A copy of the administratively complete application
must be available for review and copying beginning on the first day of
newspaper publication of Notice of Receipt of Application and Intent
to Obtain Permit and remain available for the publications’ designated
comment period.
(2) A copy of the complete application (including any sub-
sequent revisions to the application) and executive director’s prelimi-
nary decision must be available for review and copying beginning on
the first day of newspaper publication required by this section and re-
main available until the commission has taken action on the application
or the commission refers issues to State Office of Administrative Hear-
ings [SOAH].
(h) Alternative language newspaper notice.
(1) Air applications or registrations that are declared ad-
ministratively complete by the executive director on or after Septem-
ber 1, 1999, are subject to this subsection. Permit applications that are
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required to comply with §39.418 or §39.419 of this title (relating to No-
tice of Receipt of Application and Intent to Obtain Permit; and Notice
of Application and Preliminary Decision) that are declared administra-
tively complete by the executive director on or after March 31, 2006,
are subject to this subsection.
(2) This subsection applies whenever notice is required to
be published under §39.418 or §39.419 of this title (relating to Notice
of Receipt of Application and Intent to Obtain Permit; and Notice of
Application and Preliminary Decision), and either the elementary or
middle school nearest to the facility or proposed facility is required to
provide a bilingual education program as required by Texas Education
Code, Chapter 29, Subchapter B, and 19 TAC §89.1205(a) (relating
to Required Bilingual Education and English as a Second Language
Programs) and one of the following conditions is met:
(A) students are enrolled in a program at that school;
(B) students from that school attend a bilingual educa-
tion program at another location; or
(C) the school that otherwise would be required to pro-
vide a bilingual education program waives out of this requirement un-
der 19 TAC §89.1205(g).
(3) Elementary or middle schools that offer English as a
second language under 19 TAC §89.1205(e), and are not otherwise af-
fected by 19 TAC §89.1205(a), will not trigger the requirements of this
subsection.
(4) The notice must be published in a newspaper or publi-
cation that is published primarily in the alternative languages in which
the bilingual education program is or would have been taught, and the
notice must be in those languages.
(5) The newspaper or publication must be of general circu-
lation in the county in which the facility is located or proposed to be
located. If the facility is located or proposed to be located in a munici-
pality, and there exists a newspaper or publication of general circulation
in the municipality, the applicant shall publish notice only in the news-
paper or publication in the municipality. This paragraph does not apply
to notice required to be published for air quality permits under §39.603
of this title.
(6) For notice required to be published in a newspaper or
publication under §39.603 of this title, relating to air quality permits,
the newspaper or publication must be of general circulation in the mu-
nicipality or county in which the facility is located or is proposed to be
located, and the notice must be published as follows.
(A) One notice must be published in the public notice
section of the newspaper and must comply with §39.411 of this title
(relating to Text of Public Notice).
(B) Another notice with a total size of at least six col-
umn inches, with a vertical dimension of at least three inches and a
horizontal dimension of at least two column widths, or a size of at least
12 square inches, must be published in a prominent location elsewhere
in the same issue of the newspaper. This notice must contain the fol-
lowing information:
(i) permit application number;
(ii) company name;
(iii) type of facility;
(iv) description of the location of the facility; and
(v) a note that additional information is in the public
notice section of the same issue.
(7) The requirements of this subsection are waived for each
language in which no publication exists, or if the publishers of all al-
ternative language publications refuse to publish the notice. If the al-
ternative language publication is published less frequently than once a
month, this notice requirement may be waived by the executive direc-
tor on a case-by-case basis.
(8) Notice under this subsection will only be required to be
published within the United States.
(9) Each alternative language publication must follow the
requirements of this chapter that are consistent with this subsection.
(10) If a waiver is received under this subsection, the ap-
plicant shall complete a verification and submit it as required under
§39.605(3) of this title (relating to Notice to Affected Agencies).
(11) Waste and water quality alternative language notices
are subject to the requirements set forth in paragraph (6)(A) and (B) of
this subsection.
§39.418. Notice of Receipt of Application and Intent to Obtain Per-
mit.
(a) When the executive director determines that an application
is administratively complete, the chief clerk shall mail this determina-
tion concurrently with the Notice of Receipt of Application and Intent
to Obtain Permit to the applicant.
(b) Not later than 30 days after the executive director declares
an application administratively complete:
(1) the applicant shall publish Notice of Receipt of Appli-
cation and Intent to Obtain Permit once under §39.405(f)(1) of this title
(relating to General Notice Provisions) and, for solid waste applica-
tions and injection well applications, also under §39.405(f)(2) of this
title. The applicant shall also publish the notice under §39.405(h) of
this title, if applicable;
(2) the chief clerk shall mail Notice of Receipt of Applica-
tion and Intent to Obtain Permit to those listed in §39.413 of this title
(relating to Mailed Notice), and to:
(A) the state senator and representative who represent
the general area in which the facility is located or proposed to be lo-
cated; and
(B) the river authority in which the facility is located or
proposed to be located if the application is under Texas Water Code,
Chapter 26;[.]
(3) for air applications, paragraphs (1) and (2) of this sub-
section do not apply. Instead the applicant shall provide notice as spec-
ified in Subchapter K of this chapter (relating to Public Notice of Air
Quality Applications). Specifically, publication in the newspaper must
[shall] follow the requirements under §39.603 of this title (relating to
Newspaper Notice), sign posting must [shall] follow the requirements
under §39.604 of this title (relating to Sign-Posting), and the chief clerk
shall mail notice according to §39.602 of this title (relating to Mailed
Notice). The applicant shall also follow the requirements, as applica-
ble, under §39.405(h) of this title; and
(4) the notice must include the applicable information re-
quired by §39.411(b) of this title (relating to Text of Public Notice).
§39.419. Notice of Application and Preliminary Decision.
(a) After technical review is complete, the executive director
shall file the preliminary decision and the draft permit with the chief
clerk, except for air applications under subsection (e)(1) of this section.
The chief clerk shall mail the preliminary decision concurrently with
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the Notice of Application and Preliminary Decision. Then, when this
chapter requires notice under this section, notice must [shall] be given
as required by subsections (b) - (e) of this section.
(b) The applicant shall publish Notice of Application and Pre-
liminary Decision at least once in the same newspaper as the Notice
of Receipt of Application and Intent to Obtain Permit, unless there are
different requirements in this section or a specific subchapter in this
chapter for a particular type of permit. The applicant shall also pub-
lish the notice under §39.405(h) of this title (relating to General Notice
Provisions), if applicable.
(c) Unless mailed notice is otherwise provided under this sec-
tion, the chief clerk shall mail Notice of Application and Preliminary
Decision to those listed in §39.413 of this title (relating to Mailed No-
tice).
(d) The notice must include the information required by
§39.411(c) of this title (relating to Text of Public Notice).
(e) For air applications:
(1) The [the] applicant is not required to publish Notice of
Application and Preliminary Decision, if:
(A) no hearing request is submitted in response to the
Notice of Receipt of Application and Intent to Obtain Permit;
(B) a hearing request is submitted in response to the No-
tice of Receipt of Application and Intent to Obtain Permit and the re-
quest is withdrawn before the date the preliminary decision is issued;
(C) the application is for any amendment, modification,
or renewal application that would not result in an increase in allowable
emissions and would not result in the emission of an air contaminant not
previously emitted unless the application involves a facility for which
the applicant’s compliance history contains violations which are unre-
solved and which constitute a recurring pattern of egregious conduct
which demonstrates a consistent disregard for the regulatory process,
including the failure to make a timely and substantial attempt to correct
the violations; or
(D) the application is for initial issuance of a permit de-
scribed in §39.403(b)(11) or (12) of this title (related to Applicability)
or §39.404 of this title (relating to Applicability for Certain Initial Ap-
plications for Air Quality Permits for Grandfathered Facilities);
(2) If notice under this section is required, the agency shall
mail notice according to §39.602 of this title (relating to Mailed No-
tice); and
(3) Notice of Application and Preliminary Decision must
[shall] be published as specified in Subchapter K of this chapter (re-
lating to Public Notification of Air Quality Applications) and, as ap-
plicable, under §39.405(h) of this title for permits that are not exempt
under paragraph (1)(A) - (D) of this subsection or are for the following
federal preconstruction approvals:
(A) applications under Chapter 116, Subchapter B, Di-
vision 5 of this title (relating to Nonattainment Review);
(B) applications under Chapter 116, Subchapter B, Di-
vision 6 of this title (relating to Prevention of Significant Deterioration
Review); and
(C) applications under Chapter 116, Subchapter C of
this title (relating to Hazardous Air Pollutants: Regulations Govern-
ing Constructed or Reconstructed Major Sources (FCAA, §112(g), 40
CFR Part 63)).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501759
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 239-6087
♦ ♦ ♦




The amendment is proposed under Texas Health and Safety
Code, §361.017, Commission’s Jurisdiction: Industrial Solid
Waste and Hazardous Municipal Waste; §361.024, Rules and
Standards; §361.064, Permit Application Form and Procedures;
and Texas Water Code, §5.103, Rules; §5.552, Notice of Intent
to Obtain Permit; and 5.553, Preliminary Decision; Notice and
Public Comment.
The proposed amendment implements Texas Health and Safety
Code, §§361.017, 361.024, and 361.064; and Texas Water
Code, §§5.103, 5.552, and 5.553.
§39.503. Application for Industrial or Hazardous Waste Facility Per-
mit.
(a) Applicability. This section applies to applications for in-
dustrial or hazardous waste facility permits that are declared adminis-
tratively complete on or after September 1, 1999.
(b) Preapplication requirements.
(1) If an applicant for an industrial or hazardous waste fa-
cility permit decides to participate in a local review committee process
under Texas Health and Safety Code, §361.063, the applicant must sub-
mit a notice of intent to file an application to the executive director, set-
ting forth the proposed location and type of facility. The applicant shall
mail notice to the county judge of the county in which the facility is to
be located. If the proposed facility is to be located in a municipality or
the extraterritorial jurisdiction of a municipality, a copy of the notice
must [shall] also be mailed to the mayor of the municipality. Mailed
notice must [shall] be by certified mail. When the applicant submits
the notice of intent to the executive director, the applicant shall publish
notice of the submission in a paper of general circulation in the county
in which the facility is to be located.
(2) The requirements of this paragraph are set forth at 40
Code of Federal Regulations (CFR) §124.31(b) - (d), which is adopted
by reference as amended and adopted in the CFR through December
11, 1995, at 60 FedReg 63417, and apply to all hazardous waste part B
applications for initial permits for hazardous waste management units,
hazardous waste part B permit applications for major amendments, and
hazardous waste part B applications for renewal of permits, where the
renewal application is proposing a significant change in facility oper-
ations. For the purposes of this paragraph, a "significant change" is
any change that would qualify as a Class 3 permit modification under
§305.69 of this title (relating to Solid Waste Permit Modification at the
Request of the Permittee). The requirements of this paragraph do not
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apply to an application for minor amendment under §305.62 of this
title (relating to Amendment), correction under §50.45 of this title (re-
lating to Corrections to Permits), or modification under §305.69 of this
title, or to an application that is submitted for the sole purpose of con-
ducting post-closure activities or post-closure activities and corrective
action at a facility, unless the application is also for an initial permit
for hazardous waste management unit(s), or the application is also for
renewal of the permit, where the renewal application is proposing a sig-
nificant change in facility operations.
(c) Notice of Receipt of Application and Intent to Obtain Per-
mit.
(1) Upon the executive director’s receipt of an application,
or notice of intent to file an application, the chief clerk shall mail no-
tice to the state senator and representative who represent the area in
which the facility is or will be located and to the persons listed in
§39.413 of this title (relating to Mailed Notice). For all hazardous
waste part B applications for initial permits for hazardous waste man-
agement units, hazardous waste part B permit applications for major
amendments, and hazardous waste part B applications for renewal of
permits, the chief clerk shall provide notice to meet the requirements of
this subsection and 40 CFR §124.32(b), which is adopted by reference
as amended and adopted in the CFR through December 11, 1995, at 60
FedReg 63417, and the executive director shall meet the requirements
of 40 CFR §124.32(c), which is adopted by reference as amended and
adopted in the CFR through December 11, 1995, at 60 FedReg 63417.
The requirements of this paragraph relating to 40 CFR §124.32(b) - (c)
do not apply to an application for minor amendment under §305.62 of
this title, correction under §50.45 of this title, or modification under
§305.69 of this title, or to an application that is submitted for the sole
purpose of conducting post-closure activities or post-closure activities
and corrective action at a facility, unless the application is also for an
initial permit for hazardous waste management unit(s), or the applica-
tion is also for renewal of the permit.
(2) After the executive director determines that the appli-
cation is administratively complete:
(A) notice must [shall] be given as required by §39.418
of this title (relating to Receipt of Application and Intent to Obtain
Permit). Notice under §39.418 of this title will satisfy the notice of
receipt of application required by §281.17(d) of this title (relating to
Notice of Receipt of Application and Declaration of Administrative
Completeness); and
(B) the executive director or chief clerk shall mail no-
tice of this determination along with a copy of the application or sum-
mary of its contents to the mayor and health authority of a municipality
in whose territorial limits or extraterritorial jurisdiction the solid waste
facility is located, and to the county judge and the health authority of
the county in which the facility is located.
(d) Notice of Application and Preliminary Decision. The no-
tice required by §39.419 of this title (relating to Notice of Application
and Preliminary Decision) must [shall] be published once as required
by §39.405(f)(2) of this title (relating to General Notice Provisions). In
addition to the requirements of §39.405(h) and §39.419 of this title, the
following requirements apply.
(1) The applicant shall publish notice at least once in a
newspaper of general circulation in each county that [which] is adja-
cent or contiguous to each county in which the facility is located. One
notice may satisfy the requirements of §39.405(f)(2) of this title and of
this subsection, if the newspaper meets the requirements of both rules.
(2) If the application concerns a hazardous waste facility,
the applicant shall broadcast notice of the application on one or more
local radio stations that broadcast to an area that includes all of the
county in which the facility is located. The executive director may re-
quire that the broadcasts be made to an area that also includes contigu-
ous counties.
(3) The notice must [shall] comply with §39.411 of this ti-
tle (relating to Text of Public Notice). The deadline for public com-
ments on industrial solid waste applications will [shall] be not less than
30 days after newspaper publication, and for hazardous waste applica-
tions, not less than 45 days after newspaper publication.
(e) Notice of public meeting.
(1) If an applicant proposes a new hazardous waste facil-
ity, the agency shall hold a public meeting in the county in which the
facility is to be located to receive public comment concerning the ap-
plication.
(2) If an applicant proposes a major amendment of an exist-
ing hazardous waste facility permit, this subsection applies if a person
affected files a request for public meeting with the chief clerk concern-
ing the application before the deadline to file public comment or hear-
ing requests.
(3) If an applicant proposes a new industrial or hazardous
waste facility that would accept municipal solid waste, the applicant
shall hold a public meeting in the county in which the facility is pro-
posed to be located. This meeting must be held before the 45th day
after the date the application is filed.
(4) A public meeting is not a contested case proceeding un-
der the Administrative Procedure Act [APA]. A public meeting held as
part of a local review committee process under subsection (b) of this
section meets the requirements of paragraph (1) of this subsection if
public notice is provided under this subsection.
(5) The applicant shall publish notice of any public meet-
ing under this subsection, in accordance with §39.405(f)(2) of this ti-
tle, once each week during the three weeks preceding a public meet-
ing. The published notice must [shall] be at least 15 square inches (96.8
square centimeters) with a shortest dimension of at least three [3] inches
(7.6 centimeters). For public meetings under paragraph (3) of this sub-
section, the notice of public meeting is not subject to §39.411(d) of this
title, but instead must [shall] contain at least the following information:
(A) permit application number;
(B) applicant’s name;
(C) proposed location of the facility;
(D) location and availability of copies of the applica-
tion;
(E) location, date, and time of the public meeting; and
(F) name, address, and telephone number of the contact
person for the applicant from whom interested persons may obtain fur-
ther information.
(6) For public meetings held by the agency under paragraph
(1) of this subsection, the chief clerk shall mail notice to the persons
listed in §39.413 of this title.
(f) Notice of hearing.
(1) This subsection applies if an application is referred to
State Office of Administrative Hearings [SOAH] for a contested case
hearing under Chapter 80 of this title (concerning Contested Case Hear-
ings).
(2) Newspaper notice.
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(A) The applicant shall publish notice at least once in a
newspaper of general circulation in the county in which the facility is
located and in each county and area that [which] is adjacent or contigu-
ous to each county in which the proposed facility is located.
(B) If the application concerns a hazardous waste facil-
ity, the hearing must include one session held in the county in which
the facility is located. The applicant shall publish notice of the hearing
once each week during the three weeks preceding the hearing under
§39.405(f)(2) of this title. The published notice must [shall] be at least
15 square inches (96.8 square centimeters) with a shortest dimension
of at least three [3] inches (7.6 centimeters) or have a total size of at
least nine [9] column inches (18 square inches). The text of the notice
must [shall] include the statement that at least one session of the hear-
ing will be held in the county in which the facility is located.
(3) Mailed notice.
(A) If the applicant proposes a new solid waste manage-
ment facility, the applicant shall mail notice to each residential or busi-
ness address located within 1/2 mile of the facility and to each owner
of real property located within 1/2 mile of the facility listed in the real
property appraisal records of the appraisal district in which the facil-
ity is located. The notice must [shall] be mailed to the persons listed
as owners in the real property appraisal records on the date the appli-
cation is determined to be administratively complete. The chief clerk
shall mail notice to the persons listed in §39.413 of this title, except
that the chief clerk shall not mail notice to the persons listed in para-
graph (1) of that section. The notice must be mailed no more than 45
days and no less than 30 days before the hearing. Within 30 days after
the date of mailing, the applicant shall [must] file with the chief clerk
an affidavit certifying compliance with its obligations under this sub-
section. Filing an affidavit certifying facts that constitute compliance
with notice requirements creates a rebuttable presumption of compli-
ance with this subparagraph.
(B) If the applicant proposes to amend or renew an ex-
isting permit, the chief clerk shall mail notice to the persons listed in
§39.413 of this title.
(4) If the application concerns a hazardous waste facility,
the applicant shall broadcast notice of the hearing under subsection
(d)(2) of this section.
(5) Notice under paragraphs (2)(A), (3), and (4) of this sub-
section must [shall] be completed at least 30 days before the hearing.
(g) This section does not apply to applications for an injection
well permit.
(h) Information repository. The requirements of 40 CFR
§124.33(b) - (f), which is adopted by reference as amended and
adopted in the CFR through December 11, 1995, at 60 FedReg 63417,
apply to all applications for hazardous waste permits.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501760
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 239-6087
♦ ♦ ♦
SUBCHAPTER K. PUBLIC NOTICE OF AIR
QUALITY APPLICATIONS
30 TAC §39.603, §39.604
STATUTORY AUTHORITY
The amendments are proposed under Texas Water Code,
§5.013, General Jurisdiction of Commission, §5.102, General
Powers; and §5.103, General Policy; and Texas Health and
Safety Code, §382.002, Policy and Purpose; §382.011, General
Powers and Duties; §382.017, Rules; §382.051, Permitting
Authority of Commission; Rules; and §382.056, Notice of Intent
to Obtain Permit or Permit Review; Hearing.
The proposed amendments implement Texas Health and Safety
Code, §§382.002; 382.011; 382.017; 382.051; and 382.056.
§39.603. Newspaper Notice.
(a) Notice of Receipt of Application and Intent to Obtain Per-
mit under §39.418 of this title (relating to Notice of Receipt of Appli-
cation and Intent to Obtain Permit) is required to be published no later
than 30 days after the executive director declares an application admin-
istratively complete. This notice must contain the text as required by
§39.411(b)(1) - (6) and (8) - (10) of this title (relating to Text of Public
Notice).
(b) Notice of Application and Preliminary Decision under
§39.419 of this title (relating to Notice of Application and Preliminary
Decision) is required to be published within 33 days after the chief
clerk has mailed the preliminary decision concurrently with the Notice
of Application and Preliminary Decision to the applicant. This notice
must contain the text as required by §39.411(c)(1) - (6) of this title
[(relating to Text of Public Notice)].
(c) General newspaper notice. Unless otherwise specified,
when this chapter requires published notice of an air application, the
applicant shall publish notice in a newspaper of general circulation
in the municipality in which the facility is located or is proposed to
be located or in the municipality nearest to the location or proposed
location of the facility, as follows.
(1) One notice must [shall] be published in the public no-
tice section of the newspaper and must [shall] comply with §39.411 of
this title [(relating to Text of Notice)].
(2) Another notice with a total size of at least six [6] col-
umn inches, with a vertical dimension of at least three [3] inches and
a horizontal dimension of at least two [2] column widths, or a size of
at least 12 square inches, must [shall] be published in a prominent lo-
cation elsewhere in the same issue of the newspaper. This notice must
[shall] contain the following information:
(A) permit application number;
(B) company name;
(C) type of facility;
(D) description of the location of the facility; and
(E) a note that additional information is in the public
notice section of the same issue.
[(d) Alternative language newspaper notice.]
[(1) This subsection applies whenever notice is required to
be published under §39.418 of this title, §39.419 of this title, and this
section and either the elementary or middle school nearest to the fa-
cility or proposed facility is required to provide a bilingual education
program as required by Texas Education Code, Chapter 29, Subchapter
B, and 19 TAC §89.1205(a) (relating to Required Bilingual Education
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and English as a Second Language Programs) and one of the following
conditions is met:]
[(A) students are enrolled in a program at that school;]
[(B) students from that school attend a bilingual educa-
tion program at another location; or]
[(C) the school that otherwise would be required to pro-
vide a bilingual education program waives out of this requirement un-
der 19 TAC §89.1205(g).]
[(2) Elementary or middle schools that offer English as a
second language under 19 TAC §89.1205(e), and are not otherwise af-
fected by 19 TAC §89.1205(a), will not trigger the requirements of this
subsection.]
[(3) The notice shall be published in a newspaper or publi-
cation that is published primarily in the alternative languages in which
the bilingual education program is or would have been taught, and the
notice must be in those languages.]
[(4) The newspaper or publication must be of general cir-
culation in the municipality or county in which the facility is located
or proposed to be located. Notice under this subsection shall only be
required to be published within the United States.]
[(5) The requirements of this subsection are waived for
each language in which no publication exists, or if the publishers of
all alternative language publications refuse to publish the notice. If
the alternative language publication is published less frequently than
once a month, this notice requirement may be waived by the executive
director on a case-by-case basis.]
[(6) Each alternative language publication shall follow the
requirements of this chapter that are consistent with this section.]
[(7) If a waiver is received under this section, the applicant
shall complete a verification and submit it as required under §39.605(3)
of this title (relating to Notice to Affected Agencies).]
(d) [(e)] Alternative publication procedures for small busi-
nesses.
(1) The applicant does not have to comply with subsection
(c)(2) of this section if all of the following conditions are met:
(A) the applicant and source meets the definition of
a small business stationary source in Texas Health and Safety Code,
§382.0365 [of the Texas Health and Safety Code] including, but not
limited to, those which:
(i) are not a major stationary source for federal air
quality permitting;
(ii) do not emit 50 tons or more per year of any reg-
ulated air pollutant;
(iii) emit less than 75 tons per year of all regulated
air pollutants combined; and
(iv) are owned or operated by a person that employs
100 or fewer individuals; and
(B) if the applicant’s site meets the emission limits in
§106.4(a) of this title (relating to Requirements for Exemption from
Permitting) it will be considered to not have a significant effect on air
quality.
(2) The executive director may post information regarding
pending air permit applications on its website, such as the permit num-
ber, company name, project type, facility type, nearest city, county, date
public notice authorized, information on comment periods, and infor-
mation on how to contact the agency for further information.
(e) [(f)] If an air application is referred to State Office of
Administrative Hearings [SOAH] for a contested case hearing under
Chapter 80 of this title (relating to Contested Case Hearings), the ap-
plicant shall publish notice once in a newspaper as described in subsec-
tion (c) of this section, containing the information under §39.411(d) of
this title. This notice must [shall] be published and affidavits filed with
the chief clerk no later than 30 days before the scheduled date of the
hearing.
§39.604. Sign-Posting.
(a) At the applicant’s expense, a sign or signs must [shall] be
placed at the site of the existing or proposed facility declaring the fil-
ing of an application for a permit and stating the manner in which the
commission may be contacted for further information. Such signs must
[shall] be provided by the applicant and must [shall] substantially meet
the following requirements:
(1) Signs must [shall] consist of dark lettering on a white
background and must [shall] be no smaller than 18 inches by 28 inches
and all lettering must [shall] be no less than 1-1/2 [one and one-half]
inches in size and block printed capital lettering;
(2) Signs must [shall] be headed by the words listed in the
following subparagraphs [below]:
(A) "PROPOSED AIR QUALITY PERMIT" for new
permits and permit amendments; or
(B) "PROPOSED RENEWAL OF AIR QUALITY
PERMIT" for permit renewals.
(3) Signs must [shall] include the words "APPLICATION
NO." and the number of the permit application. More than one appli-
cation number may be included on the signs if the respective public
comment periods coincide;
(4) Signs must [shall] include the words "for further infor-
mation contact";
(5) Signs must [shall] include the words "Texas Commis-
sion on Environmental Quality" ["Texas Natural Resource Conserva-
tion Commission,"] and the address of the appropriate commission re-
gional office;
(6) Signs must [shall] include the telephone number of the
appropriate commission office;
(b) The sign or signs must be in place by the date of publication
of the Notice of Receipt of Application and Intent to Obtain Permit
and must remain in place and legible throughout that public comment
period. The applicant shall [must] provide a verification that the sign
posting was conducted according to this section.
(c) Each sign placed at the site must be located within ten feet
of every property line paralleling a public highway, street, or road.
Signs must be visible from the street and spaced at not more than
1,500-foot intervals. A minimum of one sign, but no more than three
signs must [shall] be required along any property line paralleling a pub-
lic highway, street, or road. The executive director may approve vari-
ations from these requirements if it is determined that alternative sign
posting plans proposed by the applicant are more effective in providing
notice to the public. This section’s sign requirements do not apply to
properties under the same ownership that [which] are noncontiguous or
separated by intervening public highway, street, or road, unless directly
involved by the permit application.
(d) The executive director may approve variations from the re-
quirements of this subsection if the applicant has demonstrated that it
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is not practical to comply with the specific requirements of this subsec-
tion and alternative sign posting plans proposed by the applicant are at
least as effective in providing notice to the public. The approval from
the executive director under this subsection must be received before
posting signs for purposes of satisfying the requirements of this sec-
tion.
(e) Alternative language sign posting is required whenever
alternative language newspaper notice would be required under
§39.405(h) of this title (relating to General Notice Provisions)
[§39.603 of this title (relating to Newspaper Notice)]. The applicant
shall post additional signs in each alternative language in which the
bilingual education program is taught. The alternative language signs
must [shall] be posted adjacent to each English language sign required
in this section. The alternative language sign posting requirements
of this subsection must [shall] be satisfied without regard to whether
alternative language newspaper notice is waived under §39.405(h)(10)
of this title [§39.703(d)(5) of this title (relating to Newspaper Notice)].
The alternative language signs must [shall] meet all other requirements
of this section.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501761
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 239-6087
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SUBCHAPTER L. PUBLIC NOTICE OF




The amendment is proposed under Texas Health and Safety
Code, §361.017, Commission’s Jurisdiction: Industrial Solid
Waste and Hazardous Municipal Waste; §361.024, Rules and
Standards; §361.064, Permit Application Form and Procedures;
and Texas Water Code, §5.103, Rules; §5.552, Notice of Intent
to Obtain Permit; §5.553, Preliminary Decisions; Notice and
Public Comment; and §27.019, Rules.
The proposed amendment implements Texas Health and Safety
Code, §§361.017, 361.024, and 361.064; and Texas Water
Code, §§5.103, 5.552, 5.553, and 27.019.
§39.651. Application for Injection Well Permit.
(a) Applicability. This subchapter applies to applications for
injection well permits that are declared administratively complete on
or after September 1, 1999.
(b) Preapplication local review committee process. If an appli-
cant decides to participate in a local review committee process under
Texas Health and Safety Code, §361.063, the applicant shall [must]
submit a notice of intent to file an application to the executive director,
setting forth the proposed location and type of facility. The applicant
shall mail notice to the county judge of the county in which the facility
is to be located. In addition, if the proposed facility is to be located in a
municipality or the extraterritorial jurisdiction of a municipality, a copy
of the notice must [shall] be mailed to the mayor of the municipality.
(c) Notice of Receipt of Application and Intent to Obtain Per-
mit.
(1) On the executive director’s receipt of an application, or
notice of intent to file an application, the chief clerk shall mail notice
to the state senator and representative who represent the area in which
the facility is or will be located.
(2) After the executive director determines that the appli-
cation is administratively complete, notice must [shall] be given as re-
quired by §39.418 of this title (relating to Notice of Receipt of Ap-
plication and Intent to Obtain a Permit). This notice must contain the
text as required by §39.411(b)(1) - (9) and (12) of this title (relating to
Text of Public Notice). Notice under §38.418 of this title will satisfy
the notice of receipt of application required by §281.17(d) of this title
(relating to Notice of Receipt of Application and Declaration of Ad-
ministrative Completeness).
(3) After the executive director determines that the appli-
cation is administratively complete, in addition to the requirements of
§39.418 of this title, notice must [shall] be given to[:] the School Land
Board, if the application will affect lands dedicated to the permanent
school fund. The notice shall be in the form required by Texas Water
Code, §5.115(c).
(4) For notice of receipt of application and intent to obtain
permit concerning Class I underground injection wells, the chief clerk
shall also mail notice to:
(A) persons who own the property on which the existing
or proposed injection well facility is or will be located, if different from
the applicant;
(B) landowners adjacent to the property on which the
existing or proposed injection well facility is or will be located;
(C) persons who own mineral rights underlying the ex-
isting or proposed injection well facility; and
(D) persons who own mineral rights underlying the
tracts of land adjacent to the property on which the existing or
proposed injection well facility is or will be located.
(5) The chief clerk or executive director shall also mail a
copy of the application or a summary of its contents to the mayor and
health authority of a municipality in whose territorial limits or extrater-
ritorial jurisdiction the solid waste facility is located and to the county
judge and the health authority of the county in which the facility is lo-
cated.
(6) For Class I underground injection wells, the published
notice must be at least 15 square inches (96.8 square centimeters) with a
shortest dimension of at least three [3] inches (7.6 centimeters) and the
notice must [shall] appear in the section of the newspaper containing
state or local news items.
(d) Notice of Application and Preliminary Decision. The no-
tice required by §39.419 of this title (relating to Application and Pre-
liminary Decision) must [shall] be published once under §39.405(f)(2)
of this title (relating to General Notice Provisions) after the chief clerk
has mailed the preliminary decision and the Notice of Application and
Preliminary Decision to the applicant. This notice must contain the
text as required by §39.411(c)(1) - (6) of this title. In addition to the
requirements of §39.405(h) and §39.419 of this title, the following re-
quirements apply.[:]
(1) The applicant shall publish notice at least once in a
newspaper of general circulation in each county that [which] is adjacent
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or contiguous to each county in which the proposed facility is located.
One notice may satisfy the requirements of §39.405(f)(2) of this title
and of this subsection, if the newspaper meets the requirements of both
rules.
(2) For Class I underground injection wells, the published
notice must be at least 15 square inches (96.8 square centimeters) with a
shortest dimension of at least three [3] inches (7.6 centimeters) and the
notice must [shall] appear in the section of the newspaper containing
state or local news items.
(3) The chief clerk shall mail notice to the persons listed
in §39.413 of this title (relating to Mailed Notice) and to local govern-
ments located in the county of the facility. "Local governments" shall
have the meaning provided for that term in Texas Water Code, Chapter
26.
(4) For notice of application and preliminary decision con-
cerning Class I underground injection wells, the chief clerk shall also
mail notice to:
(A) persons who own the property on which the existing
or proposed injection well facility is or will be located, if different from
the applicant;
(B) landowners adjacent to the property on which the
existing or proposed injection well facility is or will be located;
(C) persons who own mineral rights underlying the ex-
isting or proposed injection well facility; and
(D) persons who own mineral rights underlying the
tracts of land adjacent to the property on which the existing or
proposed injection well facility is or will be located.
(5) If the application concerns a hazardous waste facility,
the applicant shall broadcast notice under §39.503(d)(2) of this title
(relating to Application for Industrial or Hazardous Waste Facility Per-
mit).
(6) The deadline for public comments on industrial solid
waste applications will [shall] be not less than 30 days after newspaper
publication, and for hazardous waste applications, not less than 45 days
after newspaper publication.
(e) Notice of public meeting.
(1) If the applicant proposes a new hazardous waste facil-
ity, the executive director shall hold a public meeting in the county in
which the facility is to be located to receive public comment concern-
ing the application. If the applicant proposes a major amendment of
an existing hazardous waste facility permit, the executive director shall
hold a public meeting if a person affected files with the chief clerk a
request for public meeting concerning the application before the dead-
line to file public comment or requests for reconsideration or hearing.
A public meeting is not a contested case proceeding under the Admin-
istrative Procedure Act [APA]. A public meeting held as part of a local
review committee process under subsection (a) of this section meets
the requirements of this subsection if public notice is provided in ac-
cordance with this subsection.
(2) The applicant shall publish notice of the public meet-
ing once each week during the three weeks preceding a public meeting
under §39.405(f)(2) of this title. The published notice must [shall] be
at least 15 square inches (96.8 square centimeters) with a shortest di-
mension of at least three [3] inches (7.6 centimeters).
(3) The chief clerk shall mail notice to the persons listed in
§39.413 of this title.
(f) Notice of contested case hearing.
(1) This subsection applies if an application is referred to
State Office of Administrative Hearings [SOAH] for a contested case
hearing under Chapter 80 of this title (relating to Contested Case Hear-
ings).
(2) Newspaper notice.
(A) If the application concerns a facility other than a
hazardous waste facility, the applicant shall publish notice at least once
in a newspaper of general circulation in the county in which the facil-
ity is located and in each county and area that [which] is adjacent or
contiguous to each county wherein the proposed facility is located.
(B) For Class I underground injection wells, the pub-
lished notice must be at least 15 square inches (96.8 square centimeters)
with a shortest dimension of at least three [3] inches (7.6 centimeters)
and the notice must [shall] appear in the section of the newspaper con-
taining state or local news items.
(C) If the application concerns a hazardous waste facil-
ity, the hearing must include one session held in the county in which
the facility is located. The applicant shall publish notice of the hearing
once each week during the three weeks preceding the hearing under
§39.405(f)(2) of this title. The published notice must [shall] be at least
15 square inches (96.8 square centimeters) with a shortest dimension
of at least three [3] inches (7.6 centimeters). The notice must [shall]
appear in the section of the newspaper containing state or local news
items. The text of the notice must [shall] include the statement that at
least one session of the hearing will be held in the county in which the
facility is located.
(3) Mailed notice.
(A) For all applications concerning underground injec-
tion wells, the chief clerk shall mail notice to persons listed in §39.413
of this title.
(B) For notice of hearings concerning Class I under-
ground injection wells, the chief clerk shall also mail notice to:
(i) persons who own the property on which the exist-
ing or proposed injection well facility is or will be located, if different
from the applicant;
(ii) landowners adjacent to the property on which the
existing or proposed injection well facility is or will be located;
(iii) persons who own mineral rights underlying the
existing or proposed injection well facility; and
(iv) persons who own mineral rights underlying the
tracts of land adjacent to the property on which the existing or proposed
injection well facility is or will be located.
(C) If the applicant proposes a new solid waste man-
agement facility, the applicant shall mail notice to each residential or
business address, not listed under subparagraph (A) of this paragraph,
located within 1/2 mile of the facility and to each owner of real prop-
erty located within 1/2 mile of the facility listed in the real property ap-
praisal records of the appraisal district in which the facility is located.
The notice must [shall] be mailed to the persons listed as owners in
the real property appraisal records on the date the application is deter-
mined to be administratively complete. The notice must be mailed no
more than 45 days and no less than 30 days before the contested case
hearing. Within 30 days after the date of mailing, the applicant shall
[must] file with the chief clerk an affidavit certifying compliance with
its obligations under this subsection. Filing an affidavit certifying facts
that constitute compliance with notice requirements creates a rebuttable
presumption of compliance with this subparagraph.
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(4) If the application concerns a hazardous waste facility,
the applicant shall broadcast notice under §39.503(d)(2) of this title.
(5) Notice under paragraphs (2)(A), (3), and (4) of this sub-
section must [shall] be completed at least 30 days before the contested
case hearing.
(g) All published notices required by this section must [shall]
be in a form approved by the executive director prior to publication.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501762
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 239-6087
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 65. WILDLIFE
SUBCHAPTER N. MIGRATORY GAME BIRD
PROCLAMATION
31 TAC §§65.310, 65.314, 65.315, 65.318 - 65.321
The Texas Parks and Wildlife Department (the department) pro-
poses amendments to §§65.310, 65.314, 65.315, and 65.318 -
65.321, concerning the Migratory Game Bird Proclamation.
The amendment to §65.310, concerning Means, Methods, and
Special Requirements, would reinstate specific language from
federal regulations delineating the means and methods that are
lawful and unlawful for the take of migratory game birds. Prior
to 1997, the Texas regulation governing means, methods, and
manners for the take of migratory game birds was a verbatim
repetition of the federal rules located at 50 CFR §20.21. The fed-
eral rules consist of a list of lawful means, methods, and manners
and a list of unlawful means, methods, and manners. In 1997 the
department initiated an effort to reduce the overall volume of reg-
ulations. As part of that effort, the department decided to reduce
regulatory volume in the Migratory Game Bird Proclamation, in
part, by removing the lengthy list of unlawful means, methods,
and manners from the rules and replacing that list with a proviso
that all means, methods, and manners other than those listed
as lawful were unlawful. In general, this approach has worked
well over the intervening years; however, there have been cases
where confusion has arisen and the department’s Law Enforce-
ment Division has determined that reinstatement of the original
wording is necessary.
The amendment to §65.314, concerning Zones and Boundaries
for Early Season Species, would alter the zone boundaries of
the South Zone and the Special Whitewing Dove Area (SWDA)
and rename the South Zone the Southeast Zone. The current
SWDA boundary no longer serves a useful purpose because
whitewing density and distribution have increased, meaning
whitewing populations in South Texas no longer need the
protection of a restricted hunting area or season. Since the
inception of the SWDA in 1984, whitewings have expanded their
breeding range throughout Texas, with the highest densities
located in urban areas of the South Texas Plains south and
west of San Antonio. Since 1994, more whitewings have been
counted annually in the expansion area than in their historic
range. Whitewings now dominate the bag of most hunters
in the vicinity of the larger towns (i.e., San Antonio, Hondo,
Uvalde, Sabinal, and Brackettville) in the Central Zone, where
the hunting season opens September 1. However, equally high
densities occur farther south and east in Pearsall, Falfurrias,
Kingsville, Three Rivers, Freer, and George West, where
hunters don’t have access to them until after September 20,
by which time most whitewings have migrated out of the area.
Therefore, the department has made a formal proposal to the
U.S. Fish and Wildlife Service (Service), through the Central
Flyway Council, to enlarge the SWDA by expanding it eastward
to Interstate Highway 37, which would roughly double its size.
Nesting studies conducted in the 1980s by the department
indicate that the vast majority of white-winged doves have
finished nesting and fledged their young by September 1,
whereas for mourning doves, approximately 4% of nests were
initiated after September 1, 6% of the seasonal eggs and
nestlings were present after September 1, and 89% of nestlings
have been fledged by that time. The impact of the proposed
boundary change on mourning dove populations is expected to
be minimal, since significantly large numbers of mourning doves
inhabit urban areas where ordinances prohibit the discharge of
firearms, and because the hunting season, although it would
begin earlier and nearer September 1, will be restricted to
half-days on weekends for the first two weeks of September (the
current season structure for the Special Whitewing Season).
Additionally, the department proposes to reduce the bag limit
for mourning doves in the SWDA from 5 to 3 during the Special
Whitewing Season in order to reduce potential negative impacts
on mourning dove populations. The proposal must be approved
by the Service before it can be implemented.
The amendment to §65.315, concerning Open Seasons and Bag
and Possession Limits - Early Season Species, adjusts the sea-
son dates for early-season species of migratory game birds to
account for calendar-shift (an annual adjustment to ensure that
seasons open on the correct day of the week). Additionally, the
department proposes to increase the aggregate bag limit while
reducing the bag limit for mourning doves in the Special Whitew-
ing Dove Area from 10 to 12 during the Special Whitewing Sea-
son. The increase in the aggregate bag limit will effectively be
an increase in the whitewing dove bag limit, since the mourn-
ing dove component of the whitewing bag limit is being reduced.
The mourning dove component of the aggregate bag limit is be-
ing reduced in order to minimize potential negative impacts on
mourning dove populations as a result of enlarging the size of
the area. Additionally, the proposed amendment would imple-
ment a 16-day teal season. The proposal must be approved by
the Service before it can be implemented.
The amendment to §65.318, concerning Open Seasons and Bag
and Possession Limits - Late Season Species, adjusts the sea-
son dates for late-season species of migratory game birds to
account for calendar-shift, with the exceptions of the proposed
South Zone duck season and the white-fronted goose seasons.
The department last year implemented an exploratory season
for ducks in the South Zone to see if hunters would respond
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favorably to an increased opportunity for the take of early ar-
rivals. Surveys indicate, however, a strong hunter preference for
a later opener for the first split. Therefore, the department is
proposing a later opener for the first split in the South Zone. The
seasons for white-fronted geese in previous years have been 86
days long. However, recent declines in the mid-continent white-
fronted goose populations are a cause for concern. The esti-
mated population in 1999 was 980,000. That population in 2004
had declined to 650,000. This decline is not of a magnitude or
even close to a magnitude to threaten depletion of the resource,
as the population is well within limits for recuperative potential;
however, the department is concerned and chooses to employ a
cautious approach. Therefore, the department is proposing a re-
duction in season length to 72 days. The proposed amendment
also sets forth conditional bag limits for ducks, coots, and mer-
gansers. The current and proposed bag limits for these species
reflect the continuing concerns of the U.S. Fish and Wildlife Ser-
vice over breeding populations of canvasback and pintail ducks.
For the last two years, the Service has not authorized full-sea-
son hunting opportunity for those two species, electing to require
states to impose a truncated season-within-a-season instead.
The amendment to §65.319, concerning Extended Falconry
Season--Early Season Species, adjusts season dates for the
take of early-season species of migratory game birds by means
of falconry to reflect calendar shift.
The amendment to §65.320, concerning Extended Falconry
Season--Late Season Species, adjusts season dates for the
take of late-season species of migratory game birds by means
of falconry, also to reflect calendar shift.
The amendment to §65.321, concerning Special Management
Provisions, also adjusts dates for the take of light geese during
the special conservation season to account for calendar shift.
The amendments are generally necessary to implement com-
mission policy to provide the greatest hunter opportunity possi-
ble, consistent with hunter preference for season starting dates
and segment lengths, under frameworks issued by the Service.
The Service has not issued regulatory frameworks for the 2005-
2006 hunting seasons for migratory game birds; thus, the depart-
ment cautions that the proposed regulations are tentative and
may change significantly, depending on federal actions. How-
ever, it is the policy of the commission to adopt the most liberal
provisions possible, consistent with hunter preference, under the
frameworks in order to provide maximum hunter opportunity.
Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for the first five years that the amendments as
proposed are in effect, there will be no additional fiscal implica-
tions to state or local governments of enforcing or administering
the amendments.
Mr. Macdonald also has determined that for each of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing the rules as proposed will be
the department’s discharge of its statutory obligation to manage
and conserve the state’s populations of migratory game birds,
as well as the implementation of commission policy to maximize
recreational opportunity for the citizenry.
There will be no adverse economic effect on small businesses or
microbusinesses and no additional economic costs to persons
required to comply with the rules as proposed.
The department has not filed a local impact statement with the
Texas Workforce Commission as required by Government Code,
§2001.022, as the department has determined that the rules as
proposed will not impact local economies.
The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.
Comments on the proposed rules may be submitted to Vernon
Bevill, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas, 78744; (512) 389-4578 or 1-800-792-1112.
The amendments are proposed under Parks and Wildlife Code,
Chapter 64, which authorizes the Commission and the Executive
Director to provide the open season and means, methods, and
devices for the hunting and possessing of migratory game birds.
The amendments affect Parks and Wildlife Code, Chapter 64.
§65.310. Means, Methods, and Special Requirements.
(a) The following means and methods are lawful, subject to
control of subsection (b) of this section, in the taking of migratory game
birds:
(1) dogs, artificial decoys, manual or mouth-operated bird-
calls, lawful archery equipment (except crossbows), legal shotguns, and
by means of falconry;
(2) positions in the open or from a blind or other place of
concealment except a sinkbox;
(3) taking from floating craft (other than a sinkbox), pro-
vided that at the time of take:
(A) any motion by the craft is the result of manual
propulsion or natural current or wind, and not by sail or motive power;
and
(B) any sails are furled and any motor is completely shut
off;
(4) taking on or over unbaited areas;
(5) taking by the use of power boats, sailboats, or other craft
when used solely as a means of picking up dead or injured birds; and
(6) taking by means of falconry, but the hunting is limited
to persons holding valid falconry permits issued under the authority of
Parks and Wildlife Code, Chapter 49.
(b) Paraplegics and single or double amputees of the legs may
take migratory game birds from a stationary motor vehicle or motor-
driven land conveyance.
(c) Except as specifically provided in §65.321 of this title (re-
lating to Special Management Provisions), the following means and
methods are unlawful in the taking of migratory game birds:
(1) trap, snare, net, crossbow, fish hook, poison, drug, ex-
plosive, or stupefying substance;
(2) any firearm other than a legal shotgun;
(3) from, or by means, aid, or use of a sinkbox, motor-
driven conveyance, motor vehicle, or aircraft of any kind;
(4) by the use of recorded or electrically amplified birdcalls
or sounds;
(5) by the use of live birds as decoys;
(6) by the means or aid of motor-driven land, water, or air
conveyance or sailboat used for the purpose of or resulting in the con-
centrating, driving, rallying, or stirring up of any migratory game bird;
and
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(7) by the aid of baiting, or on or over any baited area,
where a person knows or reasonably should know that the area is or
has been baited. However, nothing in this paragraph prohibits:
(A) the taking of any migratory game bird, including
waterfowl, coots, and cranes, on or over the following lands or areas
that are not otherwise baited areas:
(i) standing crops or flooded standing crops (includ-
ing aquatics);
(ii) standing, flooded, or manipulated natural vege-
tation; flooded harvested croplands; or lands or areas where seeds or
grains have been scattered solely as the result of a normal agricultural
planting, harvesting, post-harvest manipulation or normal soil stabi-
lization practice;
(iii) from a blind (or any other place of concealment)
camouflaged with natural vegetation;
(iv) from a blind (or any other place of concealment)
camouflaged with vegetation from agricultural crops, as long as such
camouflaging does not result in the exposing, depositing, distributing
or scattering of grain or other feed; or
(v) standing or flooded standing agricultural crops
where grain is inadvertently scattered solely as a result of a hunter en-
tering or exiting a hunting area, placing decoys, or retrieving downed
birds.
(B) the taking of any migratory game bird, except wa-
terfowl, coots and cranes, on or over lands or areas that are not other-
wise baited areas, and where grain or other feed has been distributed or
scattered solely as the result of manipulation of an agricultural crop or
other feed on the land where grown, or solely as the result of a normal
agricultural operation.
[(a) It is unlawful to hunt migratory game birds by any means
or method other than as authorized in this section.]
[(1) Lawful means: lawful archery equipment (except
crossbows), legal shotguns, and falconry.]
[(2) Lawful methods: It is lawful to hunt:]
[(A) with dogs, artificial decoys, manual or mouth-op-
erated birdcalls;]
[(B) in the open or from a blind or other place of con-
cealment except a sinkbox; including but not limited to:]
[(i) blinds camouflaged with natural vegetation;
and]
[(ii) blinds camouflaged with vegetation from agri-
cultural crops, as long as such camouflaging does not result in the ex-
posing, depositing, distributing, or scattering of grain or other feed;]
[(C) from floating craft (other than a sinkbox), provided
that at the time of hunting:]
[(i) any motion by the craft is the result of manual
propulsion or natural current or wind, and not by sail or motive power;
and]
[(ii) any sails are furled and any motor is completely
shut off;]
[(D) on or over unbaited areas, including:]
[(i) standing crops or flooded standing crops; and]
[(ii) flooded harvested cropland.]
[(E) by the use of power boats, sailboats, or other craft
when used solely as a means of picking up dead or injured birds;]
[(F) from any stationary motor vehicle or motor-driven
land conveyance, provided the hunter is missing at least one leg or is a
paraplegic;]
[(G) on or over standing, flooded, or manipulated natu-
ral vegetation;]
[(H) on or over lands or areas where seeds or grains
have been scattered solely as a result of a normal agricultural practice
or pre-harvest manipulation of an agricultural crop, except that water-
fowl and cranes may not be hunted where grain or other feed has been
distributed or scattered as the result of:]
[(i) pre-harvest manipulation of an agricultural
crop; or]
[(ii) livestock feeding;]
[(I) on or over normal soil stabilization practice; and]
[(J) on or over crops where grain has been inadvertently
scattered as a result of a hunter entering or exiting a hunting area, plac-
ing decoys, or retrieving downed birds.]
[(b) No person may possess shotgun shells containing any shot
material, or loose shot for muzzleloading firearms, other than nontoxic
shot while hunting waterfowl anywhere in Texas, including the shoot-
ing of privately owned banded pen-reared mallards on licensed private
bird hunting areas.]
[(c) Nothing in this subchapter applies to persons taking birds
pursuant to valid collection or depredation permits when operating
within the terms of such permits.]
[(d) Except for migratory birds processed at a cold storage or
processing facility, or doves, one fully-feathered wing or the head must
remain attached on dressed migratory game birds while the birds are
being transported between the place where taken and the personal res-
idence of the possessor.]
[(e) No person may place or direct the placement of bait on or
adjacent to an area for the purpose of causing, inducing, or allowing
any person to take or attempt to take any migratory game bird by the
aid of baiting on or over the baited area.]
§65.314. Zones and Boundaries for Early Season Species.
(a) Rails: statewide.
(b) Mourning and white-winged doves.
(1) North Zone: That portion of the state north of a line
beginning at the International Bridge south of Fort Hancock; thence
north along FM 1088 to State Highway 20; thence west along State
Highway 20 to State Highway 148; thence north along State Highway
148 to Interstate Highway 10 at Fort Hancock; thence east along In-
terstate Highway 10 to Interstate Highway 20; thence northeast along
Interstate Highway 20 to Interstate Highway 30 at Fort Worth; thence
northeast along Interstate Highway 30 to the Texas-Arkansas state line.
(2) Central Zone: That portion of the state between the
North Zone and the Southeast [South] Zone.
(3) Southeast [South] Zone: That portion of the state within
the area circumscribed by line beginning at Interstate Highway 10 at
the Louisiana border, thence west along I-10 to State Loop 1604 east
of San Antonio, thence south and west along Loop 1604 to Interstate
Highway 37, thence south and east along I-37 to its junction with State
Highway 358, thence south and east along State Highway 358 to its
junction with Park Road 22, thence south and east along Park Road
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22 to the Kleberg-Nueces county line, thence east along the county
line to the Gulf of Mexico, thence north and east along the Gulf of
Mexico to Sabine Pass, and thence north along the Texas-Louisiana
border through Sabine Lake and the Sabine River to I-10. [That portion
of the state south of a line beginning at the International Toll Bridge
in Del Rio; thence northeast along U.S. Highway 277 Spur to U.S.
Highway 90 in Del Rio; thence east along U.S. Highway 90 to State
Loop 1604; thence following Loop 1604 south and east to Interstate
Highway 10; thence east along Interstate Highway 10 to the Texas-
Louisiana State Line.]
(4) Special white-winged dove area: That portion of the
state within the area circumscribed by a line beginning at the Del
Rio/Ciudad Acuña International Bridge southwest of Del Rio, thence
northeast along U.S. Highway 277 Spur to U.S. Highway 90 in Del
Rio, thence proceeding east along U.S. 90 to State Loop 1604 west
of San Antonio, thence south and east along Loop 1604 to Interstate
Highway 37, thence south and east along I-37 to its junction with State
Highway 358, thence south and east along State Highway 358 to its
junction with Park Road 22, thence south and east along Park Road 22
to the Kleberg-Nueces county line, thence east along the county line
to the Gulf of Mexico, thence east and south along the shoreline of the
Gulf of Mexico to the Rio Grande River; and thence west and north
along the Rio Grande River to the International Bridge south of Del
Rio. [That portion of the state south and west of a line beginning at
the International Toll Bridge in Del Rio; thence northeast along U.S.
Highway 277 Spur to U.S. Highway 90 in Del Rio; thence east along
U.S. Highway 90 to United States Highway 83 at Uvalde; thence
south along U.S. Highway 83 to State Highway 44; thence east along
State Highway 44 to State Highway 16 at Freer; thence south along
State Highway 16 to State Highway 285 at Hebbronville; thence east
along State Highway 285 to FM 1017; thence southeast along FM
1017 to State Highway 186 at Linn; thence east along State Highway
186 to the Mansfield Channel at Port Mansfield; thence east along the
Mansfield Channel to the Gulf of Mexico.]
(c) Gallinules (Moorhen or common gallinule and purple
gallinule): statewide.
(d) Teal ducks (blue-winged, green-winged, and cinnamon):
statewide.
(e) Woodcock: statewide.
(f) Wilson’s (Common) snipe: statewide.
§65.315. Open Seasons and Bag and Possession Limits--Early Sea-
son.
(a) Rails.
(1) Dates: September 10 - 25, 2005 and October 29 - De-
cember 21, 2005 [September 11 - 26, 2004 and October 30 - December
22, 2004].
(2) Daily bag and possession limits:
(A) king and clapper rails: 15 in the aggregate per day;
30 in the aggregate in possession.
(B) sora and Virginia rails: 25 in the aggregate per day;
25 in the aggregate in possession.
(b) Dove seasons.
(1) North Zone.
(A) Dates: September 1 - October 30, 2005 [September
1 - October 30, 2004.]
(B) Daily bag limit: 15 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;
(C) Possession limit: 30 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.
(2) Central Zone.
(A) Dates: September 1 - October 30, 2005 and Decem-
ber 26, 2005 - January 4, 2006 [September 1 - October 31, 2004 and
December 26, 2004 - January 3, 2005].
(B) Daily bag limit: 12 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;
(C) Possession limit: 24 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.
(3) Southeast [South] Zone.
(A) Dates: Except in the special white-winged dove
area as defined in §65.314 of this title (relating to Zones and Bound-
aries for Early Season Species), September 23 - November 10, 2005
and December 26, 2005 - January 15, 2006 [September 24 - November
10, 2004 and December 26, 2004 - January 16, 2005].
(B) Daily bag limit: 12 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;
(C) Possession limit: 24 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.
(4) Special white-winged dove area.
(A) Dates: September 3, 4, 10, and 11, 2005 [Septem-
ber 4, 5, 11, and 12, 2004].
(i) Daily bag limit: 12 [10] white-winged doves,
mourning doves, and white-tipped (white-fronted) doves, in the
aggregate to include no more than three [five] mourning doves and
two white-tipped doves per day;
(ii) Possession limit: 24 [20] white-winged doves,
mourning doves, and white-tipped doves in the aggregate to include
no more than six [10] mourning doves and four white-tipped doves in
possession.
(B) Dates: September 23 - November 10, 2005 and De-
cember 26, 2005 - January 11, 2006 [September 24 - November 10,
2004 and December 26, 2004 - January 12, 2005].
(i) Daily bag limit: 12 white-winged doves, mourn-
ing doves, and white-tipped (white-fronted) doves, in the aggregate to
include no more than two white-tipped doves per day;
(ii) Possession limit: 24 white-winged doves,
mourning doves, and white-tipped doves in the aggregate to include
no more than four white-tipped doves in possession.
(c) Gallinules.
(1) Dates: September 10 - 25, 2005 and October 29 - De-
cember 21, 2005 [September 11 - 26, 2004 and October 30 - December
22, 2004].
(2) Daily bag and possession limits: 15 in the aggregate per
day; 30 in the aggregate in possession.
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(d) September teal-only season.
(1) Dates: September 10 - 25, 2005 [September 18 - 26,
2004].
(2) Daily bag and possession limits: four in the aggregate
per day; eight in the aggregate in possession.
(e) Red-billed pigeons, and band-tailed pigeons. No open sea-
son.
(f) Shorebirds. No open season.
(g) Woodcock: December 18, 2005 - January 31, 2006 [De-
cember 18, 2004 - January 31, 2005]. The daily bag limit is three. The
possession limit is six.
(h) Wilson’s snipe (Common snipe): October 29, 2005 - Feb-
ruary 12, 2006 [October 30, 2004 - February 13, 2005]. The daily bag
limit is eight. The possession limit is 16.
§65.318. Open Seasons and Bag and Possession Limits--Late Sea-
son.
Except as specifically provided in this section, the possession limit for
all species listed in this section shall be twice the daily bag limit.
(1) Ducks, mergansers, and coots. The daily bag limit for
ducks is six, which may include no more than five mallards or Mexican
mallards (Mexican duck), only two of which may be hens, three scaup,
one mottled duck, one canvasback, one pintail, two redheads, and two
wood ducks. The daily bag limit for coots is 15. The daily bag limit for
mergansers is five, which may include no more than one hooded mer-
ganser. Canvasback and pintail may be taken only during the restricted
seasons provided for those species.
(A) High Plains Mallard Management Unit: September
26 - October 3, 2005, and October 29 - January 24, 2006 [September 27
- October 4, 2004, and October 30 - January 25, 2005]. The open season
for pintail and canvasback begins December 17, 2005 and runs through
January 24, 2006 [December 18, 2004 and runs through January 25,
2005].
(B) North Zone: November 5 - 27, 2005 and December
10 - January 29, 2006 [November 6 - 28, 2004 and December 11 -
January 30, 2005]. The open season for pintail and canvasback begins
December 22, 2004 and runs through January 29, 2006 [December 23,
2004 and runs through January 30, 2005].
(C) South Zone: October 29 - November 27, 2004 and
December 10, 2004 - January 22, 2006 [September 27 - October 3,
2004, and November 13, 2004 - January 18, 2005]. The open season
for pintail and canvasback begins December 15, 2004 and runs through




(i) Light geese: November 5, 2005 - February 7,
2006 [October 30, 2004 - February 1, 2005]. The daily bag limit for
light geese is 20, and there is no possession limit.
(ii) Dark geese: November 5, 2005 - February 7,
2006 [October 30, 2004 - February 1, 2005]. The daily bag limit for
dark geese is four, which may not include more than three Canada geese
or more than one white-fronted goose.
(B) Eastern Zone.
(i) Light geese: October 29, 2005 - January 29, 2006
[November 6, 2004 - January 30, 2005]. The daily bag limit for light
geese is 20, and there is no possession limit.
(ii) Dark geese: November 19, 2005 - January 29,
2006 [November 6, 2004 - January 30, 2005]. The daily bag limit for
dark geese is five, no more than three of which may be Canada geese
and no more than two of which may be two white-fronted geese.
(3) Sandhill cranes. A free permit is required of any person
to hunt sandhill cranes in areas where an open season is provided under
this proclamation. Permits will be issued on an impartial basis with no
limitation on the number of permits that may be issued.
(A) Zone A: November 5, 2005 - February 5, 2006
[November 6, 2004 - February 1, 2005]. The daily bag limit is three.
The possession limit is six.
(B) Zone B: November 26, 2005 - February 5, 2006
[November 27, 2004 - February 1, 2005]. The daily bag limit is three.
The possession limit is six.
(C) Zone C: December 17, 2004 - January 22, 2005
[December 18, 2004 - January 16, 2005]. The daily bag limit is two.
The possession limit is four.
(4) Special Youth-Only Season. There shall be a special
youth-only duck season during which the hunting, taking, and posses-
sion of ducks, mergansers, and coots is restricted to licensed hunters
15 years of age and younger accompanied by a person 18 years of age
or older, except for persons hunting by means of falconry under the
provisions of §65.320 of this chapter (relating to Extended Falconry
Season--Late Season Species). Bag and possession limits in any given
zone during the season established by this paragraph shall be as pro-
vided for that zone by paragraph (1) of this section, except that pintail
ducks and canvasback ducks may be taken. The bag limit for pintail
ducks is one per day and the bag limit for canvasback ducks is one per
day. The possession limit is two. Season dates are as follows:
(A) High Plains Mallard Management Unit: October 22
- 23, 2005 [October 23 - 24, 2004];
(B) North Zone: October 29 - 30, 2005 [October 30 -
31, 2004]; and
(C) South Zone: October 22 - 23, 2005 [October 30 -
31, 2004].
§65.319. Extended Falconry Season--Early Season Species.
(a) It is lawful to take the species of migratory birds listed in
this section by means of falconry during the following Extended Fal-
conry Seasons:
(1) mourning doves and white-winged doves: November
19 - December 25, 2005 [November 19 - December 25, 2004].
(2) rails and gallinules: December 22, 2005 - January 27,
2006 [December 23, 2004 - January 28, 2005].
(3) woodcock: November 24 - December 17, 2005 and
February 1 - March 10, 2006 [November 24 - December 17, 2004 and
February 1 - March 9, 2005].
(b) The daily bag and possession limits for migratory game
birds under this section shall not exceed three and six birds respectively,
singly or in the aggregate.
§65.320. Extended Falconry Season--Late Season Species.
It is lawful to take the species of migratory birds listed in this section
by means of falconry during the following Extended Falconry Seasons.
(1) Ducks, coots, and mergansers:
(A) High Plains Mallard Management Unit: no
extended season;
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(B) North Duck Zone: January 30 - February 13, 2006
[January 31 - February 21, 2005];
(C) South Duck Zone: January 23 - February 7, 2006
[January 19 - February 9, 2005].
(2) The daily bag and possession limits for migratory game
birds under this section shall not exceed three and six birds, respec-
tively, singly or in the aggregate.
§65.321. Special Management Provisions.
The provisions of paragraphs (1) - (3) of this section apply only to the
hunting of light geese. All provisions of this subchapter continue in
effect unless specifically provided otherwise in this section; however,
where this section conflicts with the provisions of this subchapter, this
section prevails.
(1) Means and methods. In addition to the means and meth-
ods authorized in §65.310(a) of this title (relating to Means , Methods,
and Special Requirements), the following means and methods are law-
ful during the time periods set forth in paragraph (4) of this section:
(A) shotguns capable of holding more than three shells;
and
(B) electronic calling devices.
(2) Possession. During the time periods set forth in para-
graph (4) of this section:
(A) there shall be no bag or possession limits; and
(B) the provisions of §65.312 of this title (relating to
Possession of Migratory Game Birds) do not apply; and
(C) a person may give, leave, receive, or possess legally
taken light geese or their parts, provided the birds are accompanied by a
wildlife resource document from the person who killed the birds. The
wildlife resource document is not required if the possessor lawfully
killed the birds; the birds are transferred at the personal residence of the
donor or donee; or the possessor also possesses a valid hunting license,
a valid waterfowl stamp, and is HIP certified. The wildlife resource
document shall accompany the birds until the birds reach their final
destination, and must contain the following information:
(i) the name, signature, address, and hunting license
number of the person who killed the birds;
(ii) the name of the person receiving the birds;
(iii) the number and species of birds or parts;
(iv) the date the birds were killed; and
(v) the location where the birds were killed (e.g.,
name of ranch; area; lake, bay, or stream; county).
(3) Shooting hours. During the time periods set forth in
paragraph (4) of this section, shooting hours are from one half-hour
before sunrise until one half-hour after sunset.
(4) Special Light Goose Conservation Period.
(A) From January 30, 2006 - March 26, 2006 [January
31, 2005 through March 27, 2005], the take of light geese is lawful in
Eastern Zone as defined in §65.317 of this title (relating to Zones and
Boundaries for Late Season Species).
(B) From February 8 - March 26, 2006 [February 2 -
March 27, 2005], the take of light geese is lawful in the Western Zone
as defined in §65.317 of this title (relating to Zones and Boundaries for
Late Season Species).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Parks and Wildlife Department
Earliest possible date of adoption: June 12, 2005
For further information, please call: (512) 389-4775
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 1. OFFICE OF THE GOVERNOR
CHAPTER 5. BUDGET AND PLANNING
OFFICE
SUBCHAPTER B. STATE AND LOCAL
REVIEW OF FEDERAL AND STATE
ASSISTANCE APPLICATIONS
DIVISION 1. INTRODUCTION AND
GENERAL PROVISIONS OF TEXAS REVIEW
AND COMMENT SYSTEM
1 TAC §5.195
The Office of the Governor adopts an amendment to 1 TAC
§5.195, concerning the Texas Review and Comment System
with changes to the proposed text as published in the January
21, 2005, issue of the Texas Register (30 TexReg 173).
The amendment adds 16 new programs for review, deletes 8 pro-
grams no longer in existence or no longer of widespread interest
and conforms program numbers to current listings in the Catalog
of Federal Domestic Assistance.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under Government Code, Title
7, §772.004 and §772.005, and the Local Government Code,
Chapter 391, §391.008, which authorizes the Office of the
Governor to provide for review state and local applications
for grant and loan assistance and to establish policies and
guidelines for review and comment. Chapter 391 of the Local
Government Code requires certain applicants for state or
federal assistance to submit their applications for review to
the appropriate regional planning commissions and directs the
governor to issue guidelines for carrying out such reviews.
§5.195. Program Coverage.
(a) Federal program coverage under the Texas Review and
Comment System (TRACS) is constrained by the dictates of Exec-
utive Order 12372, which stipulates the list of programs states may
select for review and on which accommodation may be sought. In
addition, federal statutes, particularly the Demonstration Cities and
Metropolitan Development Act of 1966, §204, the Intergovernmental
Cooperation Act of 1968, §401(a), and the National Environmental
Policy Act of 1969, §102(2)(C), mandate certain programs for review.
(b) Program coverage will be reviewed for changes at least an-
nually. New state and federal assistance programs not specifically ex-
empted by law will be automatically covered under TRACS. Program
coverage changes will be published in the Texas Register.
(c) Federal programs included for review under TRACS pur-
suant to these laws, plus selected other activities, including all direct
federal and state development not specifically excluded by law, are
shown, respectively, in Tables I and II. Copies of these tables may
be obtained from Ms. Denise S. Francis, State Single Point of Con-
tact, Office of the Governor, Budget, Planning and Policy Division,
Post Office Box 12428, Austin, Texas 78711-2428 or dfrancis@gover-
nor.state.tx.us. As required by state law (Government Code, §772.005),
all state agencies must notify the Office of the Governor when applying
for federal funds.
Figure: 1 TAC §5.195(c)
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Office of the Governor
Effective date: May 22, 2005
Proposal publication date: January 21, 2005
For further information, please call: (512) 463-3471
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 8. PIPELINE SAFETY
REGULATIONS
The Commission adopts amendments to §8.1, relating to
General Applicability and Standards, §8.201, relating to Pipeline
Safety Program Fees, and §8.210, relating to Reports. Sections
8.201 and 8.210 are adopted with two changes to the versions
published in the February 25, 2005, issue of the Texas Register
(30 TexReg 991). Section 81.1 is adopted without changes and
will not be republished.
Section 8.1(b) concerns minimum safety standards and adopts
by reference the United States Department of Transportation’s
(USDOT) pipeline safety standards found in 49 U.S.C. §§60101,
et seq.; 49 Code of Federal Regulations (CFR) Part 191, Trans-
portation of Natural and Other Gas by Pipeline; Annual Reports,
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Incident Reports, and Safety-Related Condition Reports; 49
CFR Part 192, Transportation of Natural and Other Gas by
Pipeline: Minimum Federal Safety Standards; 49 CFR Part 193,
Liquefied Natural Gas Facilities: Federal Safety Standards; 49
U.S.C. §§60101, et seq.; 49 CFR Part 195, Transportation of
Hazardous Liquids by Pipeline; and 49 CFR Part 199, Drug and
Alcohol Testing. The current rule adopts the federal pipeline
safety standards as of April 9, 2004; the adopted amendment
will show this date as September 14, 2004. The federal safety
rule amendments that will be captured are summarized in the
following paragraphs.
USDOT’s Amendment No. 192-96, published at 69 Federal
Register (FR) 27861, referred to a final rule published by the
Research and Special Programs Administration (RSPA) on
September 15, 2003, concerning the operation and capacity
of existing pressure limiting and regulating stations on gas
pipelines. The rule inadvertently established a pressure limit
that could require a reduction in the operating pressure of some
pipelines and be impracticable for others to meet. This direct
final rule establishes an appropriate pressure limit to avoid
these unintended results. The effective date for the direct final
rule was September 14, 2004.
USDOT’s Amendment No. 192-97, published at 29 FR 36024,
concerned a regulation published by RSPA requiring that new
gas transmission lines and sections of existing transmission lines
in which pipe or components are replaced be designed and con-
structed to accommodate the passage of instrumented internal
inspection devices. Responding to petitions for reconsideration,
RSPA stayed enforcement on some facilities and invited com-
ments on proposed changes to the regulation. The present ac-
tion concludes RSPA’s consideration of the petitions and com-
ments. For existing onshore transmission lines, this action re-
stricts the regulation to replacements of pipe or components. For
offshore transmission lines, the regulation is restricted to certain
new lines that run between platforms or from platforms to shore.
The action aligns the regulation with the supporting congres-
sional directive and a related Marine Board recommendation.
The effective date was July 28, 2004; however, offshore trans-
mission lines covered by revised §192.150 are those on which
construction begins after December 28, 2005.
Amendment Nos. 192-98 and 195-82, published at 69 FR
48400, amended the pipeline safety regulations to require
operators of gas and hazardous liquid pipelines to prepare and
follow procedures for periodic inspections of pipeline facilities
located in the Gulf of Mexico and its inlets in waters less than
15 feet deep. These inspections will inform the operator if the
pipeline is exposed or a hazard to navigation. The effective date
was September 9, 2004.
Amendment Nos. 195-81 and 199-22, published at 69 FR
32886, were part of a RSPA final rule incorporating the most
recent editions of the voluntary consensus standards and spec-
ifications referenced in the federal pipeline safety regulations to
enable pipeline operators to utilize the most current technology,
materials, and industry practices in the design, construction, and
operation of their pipelines. This rule also increased the design
pressure limitation for new thermoplastic pipe, allowed the use
of plastic pipe for certain bridge applications, increased the time
period for revision of maximum allowable operating pressure
after a change in class location, clarified welding requirements,
and made various other editorial clarifications and corrections.
The final rule does not require pipeline operators to undertake
any significant new pipeline safety initiatives. The effective date
was July 14, 2004. After this effective date, RSPA published a
correction to Amendment 195-81 at 69 FR 54591; the original
final rule included an inadvertent error in the definition of
"transmission line" in §192.3, failed to properly amend Appendix
B to part 192, inadvertently reversed a recent amendment to
a welder qualification requirement in §195.222, and contained
several typographical errors. The correction revises the relevant
sections. The effective date remained July 14, 2004.
In a previous adoption of updated USDOT changes, the Com-
mission inadvertently left out USDOT Amendment No. 21 to 49
CFR Part 199. That amendment, published at 68 FR 75455, con-
cerned USDOT’s drug and alcohol testing rules and included re-
quirements for select employers to submit drug and alcohol test-
ing data to five DOT agencies. In the past, these employers have
been required to use agency-specific Management Information
System (MIS) forms for this purpose, 21 different forms in all.
USDOT published a final rule revising these MIS forms into a
single one-page form for use through all the DOT agencies. The
requirement for use of the form is now in 49 CFR Part 40. By this
action, the DOT agencies endorsed the use of this single form
within their regulated industries, provided their regulated employ-
ers with guidance for submission of the form, and amended their
rules accordingly. The DOT agencies are the Federal Motor Car-
rier Safety Administration (FMCSA), the Federal Aviation Admin-
istration (FAA), the Federal Transit Administration (FTA), the Fed-
eral Railroad Administration (FRA), and the Research and Spe-
cial Programs Administration (RSPA). The effective date of that
action was December 31, 2003. The Commission includes this
amendment in this proposal for clarification purposes; pipeline
operators were already required to comply with the amendment
as of December 31, 2003.
The adopted amendments in §8.201(a) correct a typographical
error; in subsection (b)(1) and (2) change the calendar year from
2003 to 2004 and the deadline by which the annual pipeline
safety program fee is to be filed from March 15, 2004, to March
15, 2005; and in subsection (b)(3)(E) add wording that state
agencies, as defined in Texas Utilities Code, §101.003, shall
not be billed this fee. This exemption was proposed as part of
the resolution of litigation brought by the Office of the Attorney
General challenging the Commission’s authority to charge the
pipeline safety fee to state agency customers of gas utilities. The
fee remains at $0.37 per year.
The Commission adopts the amendment in §8.210(a)(4)(A) with
a change from the proposal to correct the citation to "paragraph
(1)(A) - (C) and (E)." This change is discussed further in the Com-
mission’s response to comments.
The Commission received three comments on the proposal. At-
mos Energy Corporation (Atmos) supported the amendments in
§8.201, especially the amendment that clarifies that the pipeline
safety user fee should not be billed to a state agency. Atmos
stated that the current rule’s silence on this issue has been
a source of discussion with state agencies and the proposed
amendment appropriately clarifies the issue.
Atmos found the proposed amendment to §8.210(a)(4)(A) am-
biguous as to whether a written report must be filed when prop-
erty damage exceeds $5,000 but is less than $50,000. The
amendment provides that a written report will be required for
events described in subsection (a), which includes events with
property damage in excess of $5,000. However, Atmos stated,
§8.210(a)(4)(C) implies that the written report requirement is lim-
ited to events with more than $50,000 in property damage. At-
mos stated that this ambiguity can be addressed by amending
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§8.210(a)(4)(C) to read: "The written report is only required for
estimated damage to the property of the operator, others, or both
totaling $50,000 or more, including gas loss."
The Commission agrees that the proposed correction in
§8.210(a)(4)(A) should be clarified and has adopted this
amendment with a change from the proposal. The reference to
"paragraph (1)" is adopted as "paragraph (1)(A) - (C) and (E)."
This adopted change makes Atmos’ suggested wording change
to §8.210(a)(4)(C) unnecessary.
A comment from an individual concerned §8.210 and requested
clarification that the operator’s judgment about the significance
of an event not meeting "subsections A through D" has not
changed from what is currently reported. The commenter cites
typical scenarios such as closing significant arterial thorough-
fares, not just a residential street, and evacuations of significant
number of buildings or people, not just limited customers.
The Commission agrees and has adopted §8.210(a)(1)(E) with
a slight change. Subparagraph (E) begins "could reasonably be
judged as significant because of location . . . " The Commis-
sion’s adopted change makes this wording read "could reason-
ably be judged by the operator as significant because of location
. . . " The Commission finds this change is supported because
the adopted wording matches the language of the corresponding
federal rule.
The third comment was from the State of Texas, Office of the
Attorney General of Texas, Consumer Protection Division, Pub-
lic Agency Representation Section (the State). The State com-
mented on the definition of "state agency" in §8.201(b)(3)(E),
which refers to Texas Utilities Code, §101.003, and suggested
that the proposed definition is unnecessarily limiting and in con-
travention of the purpose of Senate Bill 83 (SB 83) (73rd Legisla-
ture, 1993), the specific legislative enactment which created the
exemption of state agencies from the surcharge under Texas Util-
ities Code, §104.202. That provision provides that the "rates that
a gas utility or municipally owned utility charges a State agency
may not include an amount representing a gross receipts as-
sessment, regulatory assessment, or similar expense of the util-
ity." The pipeline safety fee is, by its definition and application,
a regulatory assessment or similar expense of the utility. As
such, the State asserted that all state agencies should be ex-
empt from the pass-through provisions of the rule, not just those
using greater than 100 Mcf per day of natural gas.
The State also asserted that the legislative history behind
§104.202 shows that the legislature intended that all state
agencies be excluded from the pipeline safety fee; §104.202
was introduced in the 73rd legislative session (1993) as part
of SB 83, which was based on the recommendations of the
Texas Comptroller’s 1993 state government performance review
entitled "Against the Grain." The State asserts that both the
Comptroller’s report and the Legislative Budget Board’s fiscal
note for SB 83 conclude that all state agencies should be
exempt from all utility fees and assessments under §104.202.
The State also cites the Texas Code Construction Act, in which
the public interest is favored over any private interest in enacting
a statute. Because utility fees and assessment impact state
agency budgets, which are funded by taxpayers, the State
asserts it is well within the public interest to exempt all state
agencies from utility fees and assessments.
The State also contends that the Commission’s proposed use of
the Utilities Code definition of "state agency" is not supported by
any legal authority that the legislature intended only "large-vol-
ume" state agency customers to be exempt from the payment
of the pipeline safety fee. The Utilities Code definition of "state
agency" refers to a state agency obtaining "the approval de-
scribed in Section 31.401(a), Natural Resources Code." Section
31.401(a) applies to approval of contracts entered into by state
agencies for the acquisition of an annual average of 100 Mcf per
day or more of natural gas. Therefore, the State contends that
the proposed definition based on the Utilities Code definition of
"state agency" results in a very narrow set of circumstances and
was not intended by the legislature.
The State suggests that the most appropriate definition of "state
agency" is found in the Government Code, §2251.001, which
defines "state agency" as "a board, commission, department,
office, or other agency in the executive branch of state govern-
ment that is created by the constitution or a statute of this state,
including a river authority and an institution of higher education
as defined by Section 61.003, Education Code."
The Commission disagrees with the State’s comments and de-
clines to make the suggested changes to the rule. Resort to leg-
islative history is appropriate when statutory language is ambigu-
ous, unclear, or uncertain in its application. While the definition
of "state agency" found in Texas Utilities Code, §101.003(15),
may be narrow, it is not ambiguous. As the Texas supreme court
has explained: "When interpreting statutes we try to give effect
to legislative intent. ’Legislative intent remains the polestar of
statutory construction.’ However, it is cardinal law in Texas that a
court construes a statute, ’first, by looking to the plain and com-
mon meaning of the statute’s words.’ If the meaning of the statu-
tory language is unambiguous, we adopt, with few exceptions,
the interpretation supported by the plain meaning of the provi-
sion’s words and terms. Further, if a statute is unambiguous,
rules of construction or other extrinsic aids cannot be used to
create ambiguity. As our Court said long ago: When the pur-
pose of a legislative enactment is obvious from the language
of the law itself, there is nothing left to construction. In such
case it is vain to ask the courts to attempt to liberate an invisible
spirit, supposed to live concealed within the body of the law. The
United States Supreme Court has also stated that a court should
not apply rules of construction to unambiguous language barring
exceptional circumstances. There are sound reasons we begin
with the plain language of a statute before resorting to rules of
construction. For one, it is a fair assumption that the Legislature
tries to say what it means, and therefore the words it chooses
should be the surest guide to legislative intent. Also, ordinary
citizens should be able to rely on the plain language of a statute
to mean what it says. Moreover, when we stray from the plain
language of a statute, we risk encroaching on the Legislature’s
function to decide what the law should be." [Citations omitted.]
Fitzgerald v. Advanced Spine Fixation Systems, Inc., 996
S.W.2d 864 (Tex. 1999), at 865 - 866.
In addition, it is fundamental that "a state administrative agency
only has those powers that the Legislature expressly confers
upon it or that are implied to carry out the express functions or
duties given or imposed by statute. [Citations omitted.]" Texas
Workers’ Compensation Commission v. Patient Advocates of
Texas, et al., 136 S.W.3d 643 (Tex. 2004), at 652. The opin-
ion continues: ". . . because a legislative body would be hard
pressed to contend with every detail involved in carrying out ap-
plicable laws, delegation of some legislative power is both nec-
essary and proper. [Citation omitted.] However, the Legisla-
ture’s power to delegate must be exercised with a certain amount
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of caution. The Legislature may delegate its powers to admin-
istrative agencies established to carry out legislative purposes
as long as the Legislature establishes reasonable standards to
guide the agencies in exercising those powers. [Citation omit-
ted.]" Id., at 654. Because Texas Utilities Code, §101.003(15),
defines "state agency" unambiguously, the Railroad Commission
lacks authority to expand the definition as the State suggests.
SUBCHAPTER A. GENERAL REQUIRE-
MENTS AND DEFINITIONS
16 TAC §8.1
The Commission adopts the amendments under Texas Nat-
ural Resources Code, §81.051 and §81.052, which give the
Commission jurisdiction over all common carrier pipelines in
Texas, persons owning or operating pipelines in Texas, and their
pipelines and oil and gas wells, and authorize the Commission to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission
as set forth in §81.051, including such rules as the Commission
may consider necessary and appropriate to implement state
responsibility under any federal law or rules governing such
persons and their operations; Texas Utilities Code, §§121.201
- 121.210, which authorize the Commission to adopt safety
standards and practices applicable to the transportation of gas
and to associated pipeline facilities within Texas to the maximum
degree permissible under, and to take any other requisite action
in accordance with, 49 United States Code Annotated, §§60101,
et seq.; and Texas Utilities Code, §121.211, authorizes the
Railroad Commission to adopt, by rule, an inspection fee to be
assessed annually against operators of natural gas distribution
pipelines and their pipeline facilities and natural gas master
metered pipelines and their pipeline facilities.
Texas Natural Resources Code, §81.051 and §81.052; Texas
Utilities Code, §§121.201 - 121.211; and 49 United States
Code Annotated, §§60101, et seq., are affected by the adopted
amendments.
Statutory authority: Texas Natural Resources Code, §81.051
and §81.052; Texas Utilities Code, §§121.201 - 121.211; and
49 United States Code Annotated, §§60101, et seq.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 81; Texas Utilities Code, Chapter 121; and 49 United
States Code Annotated, Chapter 601.
Issued in Austin, Texas, on April 25, 2005.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Railroad Commission of Texas
Effective date: May 15, 2005
Proposal publication date: February 25, 2005
For further information, please call: (512) 475-1295
♦ ♦ ♦
SUBCHAPTER C. REQUIREMENTS FOR
NATURAL GAS PIPELINES ONLY
16 TAC §8.201, §8.210
The Commission adopts the amendments under Texas Nat-
ural Resources Code, §81.051 and §81.052, which give the
Commission jurisdiction over all common carrier pipelines in
Texas, persons owning or operating pipelines in Texas, and their
pipelines and oil and gas wells, and authorize the Commission to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission
as set forth in §81.051, including such rules as the Commission
may consider necessary and appropriate to implement state
responsibility under any federal law or rules governing such
persons and their operations; Texas Utilities Code, §§121.201
- 121.210, which authorize the Commission to adopt safety
standards and practices applicable to the transportation of gas
and to associated pipeline facilities within Texas to the maximum
degree permissible under, and to take any other requisite action
in accordance with, 49 United States Code Annotated, §§60101,
et seq.; and Texas Utilities Code, §121.211, authorizes the
Railroad Commission to adopt, by rule, an inspection fee to be
assessed annually against operators of natural gas distribution
pipelines and their pipeline facilities and natural gas master
metered pipelines and their pipeline facilities.
Texas Natural Resources Code, §81.051 and §81.052; Texas
Utilities Code, §§121.201 - 121.211; and 49 United States
Code Annotated, §§60101, et seq., are affected by the adopted
amendments.
Statutory authority: Texas Natural Resources Code, §81.051
and §81.052; Texas Utilities Code, §§121.201 - 121.211; and
49 United States Code Annotated, §§60101, et seq.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 81; Texas Utilities Code, Chapter 121; and 49 United
States Code Annotated, Chapter 601.
Issued in Austin, Texas, on April 25, 2005.
§8.201. Pipeline Safety Program Fees.
(a) Pursuant to Texas Utilities Code, §121.211, the Commis-
sion establishes a pipeline safety inspection fee, to be assessed annually
against operators of natural gas distribution pipelines and pipeline fa-
cilities and natural gas master metered pipelines and pipeline facilities
subject to the Commission’s pipeline safety jurisdiction under Texas
Utilities Code, Chapter 121. The total amount of revenue estimated to
be collected under this section does not exceed the amount the Com-
mission estimates to be necessary to recover the costs of administering
the pipeline safety program under Texas Utilities Code, Chapter 121,
excluding costs that are fully funded by federal sources for any fiscal
year.
(b) The Commission hereby assesses each investor-owned nat-
ural gas distribution system and each municipally owned natural gas
distribution system an annual pipeline safety program fee of $0.37 for
each service (service line) reported to be in service at the end of cal-
endar year 2004 by each system operator on the Distribution Annual
Report, Form F7100.1-1, to be filed on March 15, 2005.
(1) Each operator of an investor-owned natural gas
distribution system and each operator of a municipally-owned natural
gas distribution system shall calculate the total amount of the annual
pipeline safety program fee to be paid to the Commission by multiply-
ing the number of services listed in Part B, Section 3, of Department of
Transportation (DOT) Distribution Annual Report, Form F7100.1-1,
due to be filed on March 15, 2005, by $0.37.
(2) Each operator of an investor-owned natural gas distri-
bution system and each operator of a municipally-owned natural gas
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distribution system shall remit to the Commission on March 15, 2005,
the amount calculated under paragraph (1) of this subsection.
(3) Each operator of an investor-owned natural gas distri-
bution system and each operator of a municipally-owned natural gas
distribution system shall recover, by a surcharge to its existing rates,
the amount the operator paid to the Commission under paragraph (1)
of this subsection. The surcharge:
(A) shall be a flat rate, one-time surcharge;
(B) shall not be billed before the operator remits the
pipeline safety program fee to the Commission;
(C) shall be applied in the billing cycle or cycles imme-
diately following the date on which the operator paid the Commission;
(D) shall not exceed $0.50 per service or service line;
and
(E) shall not be billed to a state agency, as that term is
defined in Texas Utilities Code, §101.003.
(4) No later than 90 days after the last billing cycle in which
the pipeline safety program fee surcharge is billed to customers, each
operator of an investor-owned natural gas distribution system and each
operator of a municipally-owned natural gas distribution system shall
file with the Commission’s Gas Services Division and the Safety Divi-
sion a report showing:
(A) the pipeline safety program fee amount paid to the
Commission;
(B) the unit rate and total amount of the surcharge billed
to each customer;
(C) the date or dates on which the surcharge was billed
to customers; and
(D) the total amount collected from customers from the
surcharge.
(5) Each investor-owned natural gas distribution system
that is a utility subject to the jurisdiction of the Commission pursuant
to Texas Utilities Code, Chapters 101 - 105, shall file a generally ap-
plicable tariff for its surcharge in conformance with the requirements
of §7.315 of this title, relating to Filing of Tariffs.
(6) Amounts paid to the Commission under this subsec-
tion by an investor-owned natural gas distribution company shall not
be included in the revenue or gross receipts of the company for the
purpose of calculating municipal franchise fees or any tax imposed
under Subchapter B, Chapter 182, Tax Code, or under Chapter 122.
Amounts paid to the Commission under this subsection are not subject
to a sales and use tax imposed by Chapter 151, Tax Code, or Chapters
321 through 327, Tax Code.
(c) The Commission hereby assesses each master meter sys-
tem an annual inspection fee of $100 per master meter system.
(1) Each operator of a natural gas master meter system shall
pay the annual inspection fee of $100 per master meter system no later
than June 30 of each year.
(2) The Commission shall send an invoice to each affected
natural gas master meter operator no later than April 30 of each year as
a courtesy reminder. The failure of a natural gas master meter operator
to receive an invoice shall not exempt the natural gas master meter op-
erator from its obligation to remit the annual pipeline safety program
fee on June 30 each year.
(3) Each operator of a natural gas master meter system shall
recover as a surcharge to its existing rates the amounts paid to the Com-
mission under this subsection.
(4) No later than 90 days after the last billing cycle in which
the pipeline safety program fee surcharge is billed to customers, each
master meter operator shall file with the Commission’s Gas Services
Division and the Safety Division a report showing:
(A) the pipeline safety program fee amount paid to the
Commission;
(B) the unit rate and total amount of the surcharge billed
to each customer;
(C) the date or dates on which the surcharge was billed
to customers; and
(D) the total amount collected from customers from the
surcharge.
(d) If an operator of an investor-owned or municipally owned
natural gas distribution company or a natural gas master meter opera-
tor does not submit payment of the annual inspection fee to the Com-
mission within 30 days of the due date, the Commission shall assess a
late payment penalty of 10 percent of the total assessment due under
subsection (b) or (c) of this section, as applicable, and shall notify the
operator.
§8.210. Reports.
(a) Accident, leak, or incident report.
(1) Telephonic report. At the earliest practical moment or
within two hours following discovery, a gas company shall notify the
Commission by telephone of any event that involves a release of gas
from any pipeline which:
(A) caused a death or any personal injury requiring hos-
pitalization;
(B) required taking any segment of a transmission line
out of service, except as described in paragraph (2) of this subsection;
(C) resulted in unintentional gas ignition requiring
emergency response;
(D) caused estimated damage to the property of the op-
erator, others, or both totaling $5,000 or more, including gas loss; or
(E) could reasonably be judged by the operator as sig-
nificant because of location, rerouting of traffic, evacuation of any
building, media interest, etc., even though it does not meet subpara-
graphs (A), (B), (C), or (D) of this paragraph.
(2) A gas company shall not be required to make a tele-
phonic report for a leak or incident which meets only paragraph (1)(B)
of this subsection if that leak or incident occurred solely as a result of
or in connection with planned or routine maintenance or construction.
(3) The telephonic report shall be made to the Commis-
sion’s 24-hour emergency line at (512) 463-6788 and shall include the
following:
(A) the operator or gas company’s name;
(B) the location of the leak or incident;
(C) the time of the incident or accident;
(D) the fatalities and/or personal injuries;
(E) the phone number of the operator; and
(F) any other significant facts relevant to the accident or
incident.
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(4) Written report.
(A) Following the initial telephonic report for acci-
dents, leaks, or incidents described in paragraph (1)(A) - (C) and (E)
of this subsection, the operator who made the telephonic report shall
submit to the Commission a written report summarizing the accident
or incident. The report shall be submitted as soon as practicable
within 30 calendar days after the date of the telephonic report. The
written report shall be made in duplicate on forms supplied by the
Department of Transportation. The Division shall forward one copy to
the Department of Transportation.
(B) The written report is not required to be submitted
for master metered systems.
(C) The written report is required for estimated damage
to the property of the operator, others, or both totaling $50,000 or more,
including gas loss.
(D) The Commission may require an operator to submit
a written report for an accident or incident not otherwise required to be
reported.
(b) Pipeline safety annual reports.
(1) Except as provided in paragraph (2) of this subsection,
each gas company shall submit an annual report for its systems in the
same manner as required by 49 CFR Part 191. The report shall be sub-
mitted to the Division in duplicate on forms supplied by the Department
of Transportation not later than March 15 of a year for the preceding
calendar year. The Division shall forward one copy to the Department
of Transportation.
(2) The annual report is not required to be submitted for:
(A) a petroleum gas system, as that term is defined in
49 CFR 192.11, which serves fewer than 100 customers from a single
source; or
(B) a master metered system.
(c) Safety related condition reports. Each gas company shall
submit to the Division in writing a safety-related condition report for
any condition outlined in 49 CFR 191.23.
(d) Offshore pipeline condition report. Within 60 days of com-
pletion of underwater inspection, each operator shall file with the Di-
vision a report of the condition of all underwater pipelines subject to
49 CFR 192.612(a). The report shall include the information required
in 49 CFR 191.27.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Railroad Commission of Texas
Effective date: May 15, 2005
Proposal publication date: February 25, 2005
For further information, please call: (512) 475-1295
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 534. GENERAL ADMINISTRATION
22 TAC §534.3
The Texas Real Estate Commission (TREC) adopts amend-
ments to Chapter 534, General Administration by adding
§534.3, concerning employee training and education without
changes to the proposed text as published in the March 18,
2005, issue of the Texas Register (30 TexReg 1563) and will not
be republished.
The purpose of the rule is to comply with Texas Government
Code §§656.041 - 656.049, which require that state agencies
adopt rules addressing employee training and education.
The reasoned justification for the rule will be a better understand-
ing by employees of agency policy and procedures regarding
compensation for employee training.
No comments were received regarding the rule as proposed.
The new rule is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this rule are Texas Occupations Code,
Chapter 1101 and Texas Government Code, Chapter 656. No
other statute, code or article is affected by the rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 17, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
22 TAC §534.4
The Texas Real Estate Commission (TREC) adopts amend-
ments to Chapter 534, General Administration by adding
§534.4, concerning historically underutilized businesses without
changes to the proposed text as published in the March 18,
2005, issue of the Texas Register (30 TexReg 1563) and will not
be republished.
The purpose of the rule is to comply with Texas Government
Code §2161.003. Section 2161.003 of the Government Code
requires the Commission to adopt the Texas Building and Pro-
curement Commission’s rules on Historically Underutilized Busi-
nesses.
The reasoned justification for the rule will be to decrease confu-
sion among the vendor community regarding agency rules and
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procedures for historically underutilized businesses. This should
result in a more efficient agency purchasing process.
No comments were received regarding the rule as proposed.
The new rule is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this rule are Texas Occupations Code,
Chapter 1101 and Texas Government Code, Chapter 2161. No
other statutes, articles, or codes are affected by the rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 17, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
22 TAC §534.5
The Texas Real Estate Commission (TREC) adopts amend-
ments to Chapter 534, General Administration by adding §534.5,
concerning bid opening and tabulation without changes to the
proposed text as published in the March 18, 2005, issue of the
Texas Register (30 TexReg 1563) and will not be republished.
The purpose of the rule is to comply with Texas Government
Code §2156.005. Section 2156.005 of the Government Code
requires the Commission to adopt the Building and Procurement
Commission’s rules on Bid Opening and Tabulation.
The reasoned justification of the rule will be to decrease confu-
sion among the vendor community regarding agency rules and
procedures for bid opening and tabulation. This should result in
a more efficient agency purchasing process.
No comments were received regarding the rule as proposed.
The new rule is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this rule are Texas Occupations Code,
Chapter 1101 and Chapter 2156, Texas Government Code. No
other statutes, articles, or codes are affected by the rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 17, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
22 TAC §534.6
The Texas Real Estate Commission (TREC) adopts amend-
ments to Chapter 534, General Administration by adding §534.6,
concerning negotiation and mediation of certain contract dis-
putes without changes to the proposed text as published in the
March 18, 2005, issue of the Texas Register (30 TexReg 1564)
and will not be republished.
The purpose of the rule is to comply with Texas Government
Code §2260.052. Section 2260.052 of the Government Code
authorizes the Commission to adopt the Office of the Attorney
General’s rules on negotiation and mediation of certain con-
tracts.
The reasoned justification for the rule will be to decrease confu-
sion among the vendor community regarding agency rules and
procedures for negotiation and mediation of certain contract dis-
putes. This should result in a more efficient agency purchasing
process.
No comments were received regarding the rule as proposed.
The new rule is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purposed
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this rule are Texas Occupations Code,
Chapter 1101 and Chapter 2260, Texas Government Code. No
other statutes, articles, or codes are affected by the rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 17, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
22 TAC §534.7
The Texas Real Estate Commission (TREC) adopts amend-
ments to Chapter 534, General Administration by adding
§534.7, concerning vendor protest procedures with changes to
the proposed text as published in the March 18, 2005, issue of
the Texas Register (30 TexReg 1565).
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The purpose of the rule is to comply with Texas Government
Code §2155.076. Section 2155.076 of the Government Code
requires that the agency’s rules for vendor protest procedures
must be consistent with rules adopted by the Building and Pro-
curement Commission.
The reasoned justification for the rule will be to decrease confu-
sion among the vendor community regarding agency rules and
procedures for vendor protest procedures. This should result in
a more efficient agency purchasing process.
No comments were received regarding the rule as proposed.
The new rule is adopted under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties and to establish standards of
conduct and ethics for its licensees in keeping with the purpose
and intent of the Act to insure compliance with the provisions
of the Act.
The statutes affected by this rule are Texas Occupations Code,
Chapter 1101 and Chapter 2155, Texas Government Code. No
other statutes, articles, or codes are affected by the rule.
§534.7. Vendor Protest Procedures.
(a) The commission adopts by reference the rules promul-
gated by the Texas Building and Procurement Commission regarding
purchasing protest procedures as set forth in Subchapter A of 1 TAC
§111.3.
(b) The commission shall maintain documentation about the
purchasing process to be used in the event of a protest by maintaining
current information regarding applicable statutory law, administrative
rules, and guidelines affecting the purchasing process.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Real Estate Commission
Effective date: May 17, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 465-3900
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 114. CONTROL OF AIR




The Texas Commission on Environmental Quality (commission)
adopts an amendment to §114.260 and corresponding revi-
sions to the Transportation Conformity State Implementation
Plan (SIP) for Texas Nonattainment and Maintenance Areas.
Section 114.260 is adopted with change to the proposed text as
published in the December 3, 2004, issue of the Texas Register
(29 TexReg 11262).
The amendment and revised SIP narrative will be submitted to
the United States Environmental Protection Agency (EPA) as a
revision to the SIP.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE
The Federal Clean Air Act (FCAA) Amendments of 1990 as
codified in 42 United States Code (USC), §§7401 et seq.
required each state to submit a revision to its SIP by November
25, 1994, establishing enforceable criteria and procedures for
making conformity determinations for metropolitan transporta-
tion plans, transportation improvement programs, and projects
funded by the Federal Highway Administration (FHWA) or the
Federal Transit Administration (FTA). Final rules regarding
conformity requirements were published by EPA on November
24, 1993. The Texas SIP revision, which originally incorporated
conformity requirements, was adopted October 19, 1994, and
approved by EPA on November 8, 1995. EPA has amended
the federal transportation conformity rule six times: August 7,
1995; November 14, 1995; August 15, 1997; April 10, 2000;
August 6, 2002; and July 1, 2004. The commission previously
incorporated the federal changes up to and including the 2002
amendments. The commission is now updating its rule to incor-
porate the July 1, 2004, federal amendments. The addition of
these changes to the existing state rules will allow metropolitan
planning organizations in Texas nonattainment areas to take
advantage of the flexibility in the recent federal amendments
during their required June 2005 conformity determinations.
Transportation conformity is required under FCAA, §176(c),
to ensure that federally supported highway and transit project
activities are consistent with the purpose of the state’s SIP.
Conformity currently applies under EPA’s rules to areas that
are designated nonattainment, and those redesignated to at-
tainment after 1990 (maintenance areas) with plans developed
under the FCAA. Conformity to the purpose of the SIP means
that transportation activities will not cause new air quality viola-
tions, worsen existing violations, or delay timely attainment of
the relevant National Ambient Air Quality Standards (NAAQS).
EPA’s transportation conformity rule establishes the criteria and
procedures for determining whether transportation activities
conform to the SIP.
EPA has amended the transportation conformity rule to finalize
several provisions that were proposed June 30, 2003 and
November 5, 2003. The transportation conformity rule, as
amended, includes criteria and procedures for implementing
conformity in accord with the new eight-hour ozone NAAQS and
particles with an aerodynamic diameter less than or equal to a
nominal 2.5 micrometers (PM
2.5
) NAAQS. The final EPA rule also
addresses a March 2, 1999, ruling by the United States Court
of Appeals for the District of Columbia Circuit (Environmental
Defense Fund v. EPA, et al., 167 F. 3d 641, D.C. Cir. 1999).
Specifically, the court’s ruling affected provisions of the rule that
pertained to funding of metropolitan transportation plans (MTPs)
and transportation improvement programs (TIPs); use of the
motor vehicle emission budget (MVEB) prior to SIP approval;
federal transportation projects in areas without a conforming
MTP and TIP; timing of conformity consequences following
an EPA SIP disapproval; and use of submitted safety margins
in areas with approved SIPs submitted prior to November 24,
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1993. Lastly, the EPA final rule incorporates into the transporta-
tion conformity rule the EPA and Department of Transportation
(DOT) guidance that has been utilized in place of certain regu-
latory provisions of the rule since the Environmental Defense
Fund v. EPA court decision. DOT is EPA’s federal partner in
implementing the transportation conformity regulation.
The primary changes to 40 Code of Federal Regulations (CFR)
Part 93 regarding transportation conformity include the follow-
ing. 40 CFR §93.101 adds new definitions for one-hour ozone
NAAQS; eight-hour ozone NAAQS; donut areas; isolated rural
nonattainment and maintenance areas; and limited maintenance
plan, and by revising definitions for control strategy implemen-
tation plan revisions and milestones. 40 CFR §93.102 adds a
new term to the list of criteria pollutants, particles with PM
2.5
.
Section 93.102 incorporates into the rule a one-year grace pe-
riod before conformity is required in areas designated as nonat-
tainment for a given air quality standard for the first time. 40
CFR §93.104 streamlines conformity frequency requirements.
40 CFR §93.106 states that there will be a two-year grace period
for transportation plan requirements in certain ozone and carbon
monoxide (CO) areas. Principal changes to 40 CFR §93.109 in-
clude the applicability of conformity for one-hour nonattainment
or maintenance areas up until the effective date of revocation
of the one-hour ozone NAAQS; eight-hour nonattainment areas
with and without MVEBs; PM
2.5
nonattainment and maintenance
areas; areas with limited maintenance plans; and areas with in-
significant motor vehicle emissions. 40 CFR §93.110 clarifies
that conformity determinations will be based on the latest plan-
ning assumptions at the time a conformity analysis begins, rather
than at the time of DOT’s conformity finding. 40 CFR §93.116
is amended so that project-level hotspot analyses in metropoli-
tan nonattainment and maintenance areas must consider the full
time frame of an area’s transportation plan at the time the anal-
ysis is conducted. This also applies to hotspot analyses for new
projects in isolated, rural nonattainment and maintenance areas.
Regional emissions analyses in isolated rural areas also cover a
20-year time frame, consistent with the general requirements in
metropolitan and donut areas. 40 CFR §93.117 concerns FTA
and FHWA project requirements to be in compliance with a SIP’s
PM
2.5
control measures. 40 CFR §93.118 concerns motor ve-
hicle emissions budgets. The final rule, for example, modifies
several provisions under 40 CFR §93.118 of the conformity reg-
ulation to specify that EPA must affirmatively find submitted bud-
gets adequate before they can be used in a conformity deter-
mination. The final rule also establishes the process by which
EPA will review and make adequacy findings for submitted SIPs,
as described in the June 30, 2003 proposal. 40 CFR §93.119
concerns interim emission tests in areas without MVEBs. Be-
fore an adequate or approved SIP budget is available, confor-
mity of the transportation plan, TIP, or project not from a con-
forming plan and TIP is generally demonstrated with the interim
emission tests, as described in revised 40 CFR §93.119. Pri-
mary changes to 40 CFR §93.120 include the point in time at
which conformity consequences apply when EPA disapproves
a control strategy SIP without a protective finding. Specifically,
the final rule deletes the 120-day grace period from 40 CFR
§93.120(a)(2), so that a conformity ’’freeze’’ occurs immediately
upon the effective date of EPA’s final disapproval of a SIP and its
budgets without a protective finding. EPA is amending 40 CFR
§93.121(a) of the conformity rule so that regionally significant
non- federal projects can no longer be advanced during a con-
formity lapse, unless they have received all necessary state and
local approvals prior to the lapse. Second, EPA is adding a new
40 CFR §93.121(c) to the rule to address regionally significant
non-federal projects in areas where EPA has found a pollutant
or precursor to be regionally insignificant. 40 CFR §93.122 con-
cerns procedures for determining regional transportation-related
emissions, and principally involves the addition of subsection (c),
which sets a two-year grace period for regional emissions analy-
sis requirements in certain ozone and CO areas. Minor amend-
ments were also made to 40 CFR §§93.124 - 93.126.
SECTION DISCUSSION
§114.260, Transportation Conformity
Administrative and grammatical changes are adopted through-
out the section to bring the existing rule language into agreement
with guidance provided in the Texas Legislative Council Drafting
Manual, November 2004.
The adopted amendment to §114.260(a) incorporates the
acronym USC for the term United States Code.
The adopted amendments to §114.260(b) include an incorpora-
tion of the phrase "particles with an aerodynamic diameter less
than or equal to a nominal 2.5 micrometers (PM
2.5
)." This phrase
refers to the new NAAQS for fine particles adopted by EPA. An-
other adopted amendment to §114.260(b) specifies that the sec-
tion is only applicable to the precursors of ozone, nitrogen diox-
ide, and particles with an aerodynamic diameter of ten microme-
ters (PM
10
). This distinction is made because EPA is not finalizing
requirements for addressing PM
2.5
precursors in transportation
conformity at this time. The last adopted amendment to subsec-
tion (b) points to the CFR rather than the Texas Administrative
Code for the official list and boundaries of nonattainment areas.
This change is made to ensure that the most up-to-date list is
incorporated.
The adopted amendments to §114.260(c) update the date
through which the transportation conformity rules are amended,
i.e., from August 6, 2002 to July 1, 2004. In addition, the
adopted amendments to subsection (c) adopt by reference the
federal amendments, except for 40 CFR §93.105. The federal
requirements in §93.105 are addressed in the commission’s
rule in §114.260(d).
The adopted amendment to §114.260(d)(1)(A)(vi) removes the
words, "formerly §9," as this citation is now more commonly re-
ferred to as FTA §5307.
The adopted amendment to §114.260(d)(1)(A)(vii) removes the
words "TCEQ or." The amendment would delete the language to
be consistent with current agency style and format.
The adopted amendment to §114.260(d)(1)(A)(viii) substitutes
the reference to "FCAA, §105," with a reference to "42 USC,
§7405" because FCAA, §105 has been codified into the USC.
The adopted amendment to §114.260(d)(1)(B)(ix) removes the
words, "formerly §9," as this citation is now more commonly re-
ferred to as FTA §5307.
The adopted amendment to §114.260(d)(1)(B)(x) substitutes the
reference to "FCAA, §105," with a reference to "42 USC, §7405"
because FCAA, §105 has been codified into the USC.
The adopted amendment to §114.260(d)(2)(A)(i) replaces,
"Strategic Assessment" Division director, with "Air Quality
Planning and Implementation" Division director because the
Strategic Assessment Division has been renamed.
The adopted amendment to §114.260(d)(2)(A)(viii) corrects the
spelling of "emissions."
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The adopted amendment to §114.260(d)(2)(C) replaces the
phrase, "Title 23 United States Code," with "23 USC," and
changes "Federal Transit Laws," to "federal transit laws" to be
consistent with current agency style and format.
The adopted amendment to §114.260(d)(4)(B) replaces "TCEQ"
with "commission’s" to be consistent with current agency style
and format.
The adopted amendments to §114.260(d)(4)(C) and (6) correct
the capitalization of the term "governor" and add a catchline to
bring the existing rule language into agreement with Texas Reg-
ister requirements and guidance provided in the Texas Legisla-
tive Council Drafting Manual, November 2004
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking considering the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not
meet the definition of a "major environmental rule." A major
environmental rule means a rule, the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure, and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The amended
section incorporates the requirements of the amended federal
transportation conformity rule and revises the SIP to include the
federal transportation conformity requirements to ensure that
federally supported highway and transit project activities are
consistent with the purpose of the SIP. While this rulemaking is
intended to protect the environment by ensuring that federally
supported highway and transit project activities are consistent
with the SIP, the commission finds that the rule will not adversely
affect in a material way the economy, productivity, competition,
jobs, the environment, or the public health and safety in the
state, since no fiscal implications are anticipated as a result of
administration or enforcement of the rule.
Additionally, the revision to Chapter 114 is not subject to the
regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because the rule does not meet any of the
four applicability requirements. Texas Government Code,
§2001.0225, only applies to a major environmental rule, the
result of which is to: 1) exceed a standard set by federal law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a
specific state law.
Specifically, the revision to Chapter 114 was developed to meet
the specific requirement of FCAA, §176(c), which requires that
federally supported highway and transit project activities are con-
sistent with the purpose of a SIP. In addition, states are primarily
responsible for ensuring attainment and maintenance of NAAQS
once the EPA has established them. Under 42 USC, §7410, and
related provisions, states shall submit, for approval by the EPA,
SIPs that provide for the attainment and maintenance of NAAQS
through control programs directed to sources of the pollutants
involved. Therefore, one purpose of this rulemaking action is
to meet the air quality standards established under federal law
as NAAQS. Specifically, the requirement to have federally sup-
ported highway and transit project activities conform to the SIP
ensures that transportation activities do not interfere with the at-
tainment and maintenance of the NAAQS. There is no contract
or delegation agreement that covers the topic that is the sub-
ject of this action. Therefore, the rulemaking does not exceed a
standard set by federal law, exceed an express requirement of
state law, exceed a requirement of a delegation agreement, nor
adopted solely under the general powers of the agency. Finally,
this rulemaking action was not developed solely under the gen-
eral powers of the agency, but is authorized by specific sections
of Texas Health and Safety Code, Chapter 382 (also known as
the Texas Clean Air Act (TCAA)), and Texas Water Code (TWC)
that are cited in the STATUTORY AUTHORITY section of this
preamble, including Texas Health and Safety Code, §§382.002,
382.011, 382.012, 382.017, and 382.208. Therefore, this rule-
making action is not subject to the regulatory analysis provisions
of Texas Government Code, §2001.0225(b), because the rule-
making does not meet any of the four applicability requirements.
The commission received no public comment on the proposed
regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
rulemaking action under Texas Government Code, §2007.043.
The specific purpose of the rulemaking action is to incorporate
the requirements of the amended federal transportation confor-
mity rule. The incorporation of the requirements of the amended
federal transportation conformity rule will assure that highway
and transit project activities are consistent with the Texas SIP.
This rule will not place a burden on private, real property.
Texas Government Code, §2007.003(b)(13), states that Chapter
2007 does not apply to an action that: 1) is taken in response
to a real and substantial threat to public health and safety; 2) is
designed to significantly advance the health and safety purpose;
and 3) does not impose a greater burden than is necessary to
achieve the health and safety purpose. This rulemaking action is
not subject to Texas Government Code, Chapter 2007, because
it is reasonably taken to fulfill an obligation mandated by federal
law. The 1990 Amendments to the FCAA, §176(c), require that
federally supported highway and transit project activities are con-
sistent with the purpose of a SIP.
In addition, states are primarily responsible for ensuring attain-
ment and maintenance of NAAQS once the EPA has established
them. Under 42 USC, §7410, and related provisions, states
shall submit, for approval by the EPA, SIPs that provide for the
attainment and maintenance of NAAQS through control pro-
grams directed to sources of the pollutants involved. Therefore,
one purpose of this rulemaking action is to meet the air quality
standards established under federal law as NAAQS. Specifically,
the requirement to have federally supported highway and transit
project activities conform to the SIP ensures that transportation
activities do not interfere with the attainment and maintenance
of the NAAQS.
Consequently, the commission’s assessment indicates that
Texas Government Code, Chapter 2007, does not apply to this
rule because this is an action that is reasonably taken to fulfill
an obligation mandated by federal law, which is exempt under
Texas Government Code, §2007.003(b)(4). Therefore, the rule
does not constitute a taking under Texas Government Code,
Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
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The commission reviewed the rulemaking and found that it is
an action identified in Coastal Coordination Act Implementation
Rules, 31 TAC §505.11, or will affect an action/authorization
identified in Coastal Coordination Act Implementation Rules, 31
TAC §505.11, and therefore required that applicable goals and
policies of the Texas Coastal Management Program (CMP) be
considered during the rulemaking process.
The commission prepared a consistency determination for the
rules under 31 TAC §505.22 and found that the rulemaking is
consistent with the applicable CMP goals and policies. The CMP
goal applicable to this rulemaking is the goal to protect, preserve,
and enhance the diversity, quality, quantity, functions, and values
of coastal natural resource areas (31 TAC §501.12(1)). The CMP
policy applicable to this rulemaking is the policy that commission
rules comply with regulations in 40 CFR, to protect and enhance
air quality in coastal areas (31 TAC §501.14(q)). The rulemak-
ing and SIP revision will ensure that federally funded highway
and transit activities will conform to the SIP, and comply with 40
CFR Part 50, National Primary and Secondary Air Quality Stan-
dards, and 40 CFR Part 51, Requirements for Preparation, Adop-
tion, and Submittal of Implementation Plans. This rulemaking is
consistent with CMP goals and policies, in compliance with 31
TAC §505.22(e). The commission invited, but received, no pub-
lic comment on the CMP.
PUBLIC COMMENT
A public hearing was held December 21, 2004, in Austin, Texas.
No comments were received at the hearing. The comment pe-
riod closed January 3, 2005. No comments were received.
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which autho-
rizes the commission to adopt rules necessary to carry out its
powers and duties under the TWC; Texas Health and Safety
Code, TCAA, §382.002, which provides that the policy and pur-
pose of the TCAA are to safeguard the state’s air resources from
pollution; and TCAA, §382.017, which authorizes the commis-
sion to adopt rules consistent with the policy and purposes of the
TCAA. The amendment is also adopted under TCAA, §382.011,
which authorizes the commission to control the quality of the
state’s air; §382.012, which authorizes the commission to pre-
pare and develop a general, comprehensive plan for the control
of the state’s air; and §382.208, which requires the commission
to develop and implement transportation programs necessary to
demonstrate and maintain attainment of NAAQS and to protect
the public from exposure to hazardous air contaminants from mo-
tor vehicles.
The adopted amendment implements TCAA, §382.002, relating
to Policy and Purpose; §382.011, relating to General Powers
and Duties; §382.012, relating to State Air Control Plan; and
§382.208, relating to Attainment Program.
§114.260. Transportation Conformity.
(a) Purpose. The purpose of this section is to implement the
requirements set forth in 40 Code of Federal Regulations (CFR) Part
93, Subpart A (relating to Conformity to State or Federal Implemen-
tation Plans of Transportation Plans, Programs, and Projects Devel-
oped, Funded, or Approved Under Title 23 United States Code (USC)
or the Federal Transit Laws), which are the regulations developed by
the United States Environmental Protection Agency (EPA) under the
Federal Clean Air Act Amendments of 1990, §176(c). It includes pol-
icy, criteria, and procedures to demonstrate and assure conformity of
transportation planning activities with the state implementation plan
(SIP).
(b) Applicability. This section applies to transportation-re-
lated pollutants for which an area is designated nonattainment or is
subject to a maintenance plan. The pollutants include ozone, carbon
monoxide, nitrogen dioxide, particles with an aerodynamic diameter
of ten micrometers (PM
10
) and smaller, particles with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers (PM
2.5
), and
the precursors of ozone, nitrogen dioxide, and PM
10
. (For the official
list and boundaries of nonattainment areas, see 40 CFR Part 81 and
pertinent Federal Register notices.)
(c) CFR incorporation. The transportation conformity rules,
as specified in 40 CFR Part 93, Subpart A, (62 FR 43780) dated Au-
gust 15, 1997 and amended through July 1, 2004, are adopted by refer-
ence with the exception of §93.105. The requirements of §93.105 are
addressed in subsection (d) of this section.
(d) Consultation. Under 40 CFR §93.105, regarding consul-
tation, the following procedures must be undertaken in nonattainment
and maintenance areas before making conformity determinations and
before adopting applicable SIP revisions.
(1) General factors.
(A) For the purposes of this subsection, concerning con-
sultation, the affected agencies include:
(i) EPA;
(ii) Federal Highway Administration (FHWA);
(iii) Federal Transit Administration (FTA);
(iv) Texas Department of Transportation (TxDOT);
(v) metropolitan planning organizations (MPOs) in
nonattainment or maintenance areas;
(vi) local publicly owned transit services in nonat-
tainment or maintenance areas (the designated recipient of FTA §5307
funds);
(vii) Texas Commission on Environmental Quality
(commission);
(viii) local air quality agencies in nonattainment or
maintenance areas (recipients of 42 USC, §7405 funds).
(B) All correspondence with the affected agencies in
subparagraph (A) of this paragraph must be addressed to the follow-
ing designated points of contact:
(i) MPO: executive director or designee;
(ii) commission: executive director or designee;
(iii) TxDOT: director of Transportation Planning
and Programming or designee;
(iv) TxDOT: director of Environmental Affairs Di-
vision or designee;
(v) FHWA: administrator of Texas Division or de-
signee;
(vi) FTA: director of Office of Program Develop-
ment or designee - FTA Region 6;
(vii) EPA: regional administrator or designee - EPA
Region 6;
(viii) TxDOT District: district engineer or designee;
(ix) local publicly owned transit services (the desig-
nated recipient of FTA §5307 funds): general manager or designee;
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(x) local air quality agencies (recipients of 42 USC,
§7405 funds): director or designee; and
(xi) commission regions in nonattainment or main-
tenance areas: regional director or designee.
(2) Roles and responsibilities of affected agencies.
(A) The MPO, in cooperation with TxDOT and publicly
owned transit services, shall consult with the agencies in paragraph
(1)(A) of this subsection in the development of Metropolitan Trans-
portation Plans (MTPs), Transportation Improvement Programs (TIPs),
projects, technical analyses, travel demand or other modeling, and data
collection. Specifically, the MPOs shall:
(i) allow the commission’s Air Quality Planning and
Implementation Division director, or a designated representative, to be
a voting member of technical committees on surface transportation and
air quality in each nonattainment and maintenance area in order to con-
sult directly with the particular committee during the development of
the transportation plans, programs, and projects;
(ii) send information on time and location, an
agenda, and supporting materials (including preliminary versions
of MTPs and TIPs) for all regularly scheduled meetings on surface
transportation or air quality to each of the contacts specified in para-
graph (1)(B) of this subsection. This information must be provided
in accordance with the locally adopted public involvement process as
required by 23 CFR §450.316(b)(1);
(iii) after preparation of final draft versions of MTPs
and TIPs, and before adoption and approval by the affected governing
body, ensure that the contacts specified in paragraph (1)(B) of this sub-
section receive a copy, and that they are included in the local area’s pub-
lic participation process as required by the Metropolitan Planning Rule,
23 CFR §450.316(b)(1). Upon approval of MTPs and TIPs, MPOs
shall distribute final approved copies of the documents to the contacts
specified in paragraph (1)(B) of this subsection;
(iv) for the purposes of regional emissions analy-
sis, initiate a consultation process with the affected agencies specified
in paragraph (1)(A) of this subsection during the development stage
of new or revised MTPs and TIPs to determine which transportation
projects should be considered regionally significant and which projects
should be considered to have a significant change in design concept and
scope from the effective MTP and TIP. Regionally significant projects
will include, at a minimum, all facilities classified as principal arte-
rial or higher, or fixed guideway systems or extensions that offer an
alternative to regional highway travel. Also, these include minor arte-
rials included in the travel demand modeling process that serve signif-
icant interregional and intraregional travel, and connect rural popula-
tion centers not already served by a principal arterial, or connect with
intermodal transportation terminals not already served by a principal
arterial. A significant change in design concept and scope is defined
as a revision of a project in the MTP or TIP that would significantly
affect model speeds, vehicle miles traveled, or network connections.
In addition to new facilities, examples include changes in the num-
ber of through lanes or length of project (more than one mile), access
control, addition of major intermodal terminal facilities (such as new
international bridges, park-and-ride lots, and transfer terminals), addi-
tion/deletion of interchanges, or changing between free and toll facil-
ities. When a significant change in the design and scope of a project
is proposed, the MPO shall document the rationale for the change and
give the affected agencies specified in paragraph (1)(A) of this sub-
section a 30-day opportunity to comment on the rationale. The MPO
shall consider the views of each agency that comments, and respond in
writing before any final action on these issues. If the MPO receives no
comments within 30 days, the MPO may assume concurrence by the
agencies specified in paragraph (1)(A) of this subsection;
(v) include in the TIP a list of projects exempted
from the requirements of a conformity determination under 40 CFR
§93.126 and §93.127. The MPO shall consult with the affected agen-
cies specified in paragraph (1)(A) of this subsection in determining if
a project on the list has potentially adverse emissions for any reason,
including whether or not the exempt project will interfere with imple-
mentation of an adopted transportation control measure (TCM). The
MPO shall respond in writing to all comments within 30 days on final
MTP and TIP documents. In addition, if no comments are received as
part of the subsequent public involvement process for the TIP, the MPO
may proceed with implementation of the exempt project;
(vi) notify the affected agencies specified in para-
graph (1)(A) of this subsection in writing of any MTP or TIP revisions
or amendments that add or delete the exempt projects identified in 40
CFR §93.126;
(vii) as required by 40 CFR §93.116 and §93.123,
and in cooperation with TxDOT, make a preliminary identification of
those projects located at sites in PM
10
nonattainment and maintenance
areas that require quantitative PM
10
hot spot analyses. After these
projects have been identified, the MPO shall submit a list of these
projects and sufficient data to the agencies specified in paragraph
(1)(A) of this subsection for review and comment;
(viii) before adoption of any new or substantially
different methods or assumptions used in the hot spot or regional
emissions analysis, provide an opportunity for the agencies specified
in paragraph (1)(A) of this subsection to review and comment;
(ix) in coordination with TxDOT and the local
transit agencies, disclose all known, regionally significant, non-federal
projects, even if the sponsor has not made a final decision on its
implementation; include all disclosed, or otherwise known, regionally
significant non-federal projects in the regional emissions analysis
for the nonattainment area; respond in writing to any comments that
known plans for a regionally significant non-federal project have not
been properly reflected in the regional emissions analysis; and have
recipients of federal funds determine annually that their regionally
significant non-federal projects are included in a conforming MTP
or TIP, or are included in a regional emissions analysis of the MTP
and TIP. The MPO shall consult with project sponsors to determine
the non-federal projects’ location and design concept and scope to
be used in the regional emissions analysis, particularly for projects
that the sponsor does not report a single intent because the sponsor’s
alternatives selection process is not yet complete. If the MPO assumes
a design concept and scope that is different from the sponsor’s
ultimate choice, the next regional emissions analysis for a conformity
determination must reflect the most recent information regarding the
project’s design concept and scope;
(x) ensure timely TCM implementation and report
on the implementation and emissions reductions status of adopted
TCMs annually to the commission;
(xi) cooperatively share the responsibility for
conducting conformity determinations on transportation activities that
cross the borders of MPOs or nonattainment and maintenance areas.
The affected MPOs will enter into a Memorandum of Agreement
(MOA) that will define the effective boundary and the respective
responsibilities of each MPO for regional emissions analysis. The
MPOs will be responsible within their respective metropolitan area
boundaries and, at their option, beyond to the boundaries of the
nonattainment/maintenance areas, for regional emissions analysis.
Adjacent MPOs or nonattainment/maintenance areas or basins will
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share information concerning air quality modeling assumptions and
emission rates that affect both areas; and
(xii) for the purpose of determining the conformity
of all projects outside the metropolitan planning area, but within the
nonattainment or maintenance area, enter into an MOA involving the
MPO and TxDOT for cooperative planning and analysis of projects.
(B) The commission, as the lead air quality planning
agency, shall work in consultation with the agencies specified in para-
graph (1)(A) of this subsection in developing applicable transporta-
tion-related SIP revisions, air quality modeling, general emissions anal-
ysis, emissions inventory, and all related activities. Specifically, the
commission shall:
(i) set agendas and schedule meetings to seek advice
and comments from all agencies specified in paragraph (1)(A) of this
subsection during preparation of applicable transportation- related SIP
revisions;
(ii) schedule public hearings in order to gather pub-
lic input on the applicable transportation- related SIP revisions in ac-
cordance with 40 CFR §51.102 and notify the agencies specified in
paragraph (1)(B) of this subsection of the hearings;
(iii) provide copies of final documents, including
applicable adopted or approved transportation-related SIP revisions
and supporting information, to all agencies specified in paragraph
(1)(B) of this subsection;
(iv) after consultation with the MPO regarding
TCMs, distribute to all agencies specified in paragraph (1)(B) of this
subsection and other interested persons the list of TCMs proposed
for inclusion in the SIP. In consultation with the agencies specified
in paragraph (1)(A) of this subsection, the commission shall de-
termine whether past obstacles to implementation of TCMs have
been identified and are being overcome, and determine whether the
MPOs and the implementing agencies are giving maximum priority to
approval or funding for TCMs. Also, the commission shall consider,
in consultation with the affected agencies, whether delays in TCM
implementation necessitate a SIP revision to remove TCMs or to
substitute TCMs or other emission reduction measures; and
(v) consult with the applicable agencies specified in
paragraph (1)(A) of this subsection, in order to cooperatively choose
conformity tests and methodologies for isolated rural nonattainment
and maintenance areas, as required by 40 CFR §93.109(g)(2)(iii).
(C) Any group, entity, or individual planning to
construct a regionally significant transportation project that is not
an FHWA-FTA project (including projects for which alternative
locations, design concept and scope, or the no-build option are still
being considered) shall disclose project plans to the MPO on a regular
basis and disclose any changes to those plans immediately. This
requirement also applies to recipients of funds designated under 23
USC or the federal transit laws.
(3) General procedures.
(A) The MPO, TxDOT, or the commission, as applica-
ble, shall respond to comments of affected agencies on MTPs, TIPs,
projects, or SIP revisions in accordance with the public involvement
procedures that govern the involved action. The MPO, TxDOT, or the
commission, as applicable, shall include all comments and the replies
to those comments with final documents when they are submitted for
adoption by the agency’s governing board. In the event that comments
are not adequately resolved, the procedures outlined in paragraph (4)
of this subsection regarding conflict resolution apply.
(B) Because the validity of the regional emissions anal-
ysis depends on transportation modeling assumptions that need peri-
odic updates, the MPO, with the assistance of TxDOT and local pub-
licly owned transit agencies, will conduct meetings with the agencies
specified in paragraph (1)(A) of this subsection to cooperatively estab-
lish research and data collection efforts and regional model develop-
ment (e.g., household/transportation surveys).
(C) For the purposes of evaluating and choosing a
model (or models) and associated methods and assumptions to be
used in hot spot and regional emissions analyses, agencies specified
in paragraph (1)(A) of this subsection shall participate in a working
group identified as the Technical Working Group for Mobile Source
Emissions. The frequency of meetings and agendas for them will
be cooperatively determined by the agencies specified in paragraph
(1)(A) of this subsection. The function of this working group may be
delegated to an existing group with similar composition and purpose.
(D) The commission, affected MPOs, affected local air
quality agencies, and TxDOT shall cooperatively evaluate events that
will trigger the need for new conformity determinations. New confor-
mity determinations may be triggered by events established in 40 CFR
§93.104 as well as other events, including emergency relief projects
that require substantial functional, locational, and capacity changes, or
in the event of any other unforeseeable circumstances.
(E) The MPO and its governing body, or TxDOT if ap-
plicable, shall make conformity determinations for all MTPs, TIPs, re-
gionally significant projects, and all other events as required by 40 CFR
Part 93, Subpart A and this section. Upon completion of the transporta-
tion conformity determination review process (including consultation,
public participation, and all other requirements of this section), FHWA
and FTA will issue a joint conformity finding, indicating the transporta-
tion conformity status of the document(s) under review. The effective
date of the conformity determination for an area is the date of the joint
conformity finding made by FHWA-FTA.
(4) Conflict resolution.
(A) The commission and the MPO (or TxDOT where
appropriate) shall make a good-faith effort to address the major con-
cerns of the other party in the event they are unable to reach agreement
on the conformity determination of a proposed MTP or TIP. The efforts
must include meetings of the agency executive directors, if necessary.
(B) In the event that the MPO or TxDOT determines
that every effort has been made to address the commission’s concerns,
and that no further progress is possible, the MPO or TxDOT shall no-
tify the commission’s executive director in writing to this effect. This
subparagraph must be cited by the MPO or TxDOT in any notification
of a conflict that may require action by the governor, or his or her del-
egate under subparagraph (C) of this paragraph.
(C) The commission has 14 calendar days from date of
receipt of notification, as required in subparagraph (B) of this para-
graph, to appeal to the governor. If the commission appeals to the gov-
ernor, the final conformity determination must then have the concur-
rence of the governor. The governor may delegate his or her role in
this process, but not to the commission or commission staff, a local air
quality agency, the Texas Transportation Commission or TxDOT staff,
or an MPO. This subparagraph must be cited by the commission in any
notification of a conflict that may require action by the governor or
his or her delegate. If the commission does not appeal to the governor
within 14 calendar days from receipt of written notification, the MPO
or TxDOT may proceed with the final conformity determination.
(5) Public comment on conformity determinations. Con-
sistent with the requirements of 23 CFR Part 450, concerning public
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involvement, the agencies making conformity determinations on trans-
portation plans, programs, and projects must establish a proactive pub-
lic involvement process that provides opportunity for public review and
comment. This process must, at a minimum, provide reasonable public
access to technical and policy information considered by the agency at
the beginning of the public comment period and before taking formal
action on conformity determinations for all MTPs and TIPs, as required
by 23 CFR §450.316(b) and this section. Any charges imposed for pub-
lic inspection and copying should be consistent with the fee schedule
contained in 49 CFR §7.95. In addition, these agencies shall address in
writing any public comment claiming that a non-FHWA/FTA funded,
regionally significant project has not been properly represented in the
conformity determination for an MTP or TIP. Finally, these agencies
shall provide opportunity for public involvement in conformity deter-
minations for projects where otherwise required by law.
(6) Good-faith effort made by the consulting agencies. In
formulating an enforcement policy regarding a violation of this subsec-
tion (relating to the consultation process) the commission may consider
any good-faith effort made by the consulting agencies to comply.
(e) Compliance date. Compliance with this section begins on
the date of EPA approval of the transportation conformity SIP associ-
ated with this rule.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501749
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: May 19, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 239-6087
♦ ♦ ♦
CHAPTER 117. CONTROL OF AIR
POLLUTION FROM NITROGEN COMPOUNDS
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts the amendments to §§117.114, 117.201,
117.203, 117.206, 117.213, 117.214, 117.479, and 117.520.
Sections 117.203, 117.206, 117.213, 117.214, 117.479, and
117.520 are adopted with changes to the proposed text as
published in the December 3, 2004, issue of the Texas Register
(29 TexReg 11279). Sections 117.114 and 117.201 are adopted
without changes to the proposed text and will not be republished.
These amended sections and corresponding revisions to the
state implementation plan (SIP) will be submitted to the United
States Environmental Protection Agency (EPA).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The Federal Clean Air Act (FCAA) Amendments of 1990 as cod-
ified in 42 United States Code (USC), §§7401 et seq. require the
EPA to set national ambient air quality standards (NAAQS) to en-
sure public health, and to designate areas as either in attainment
or nonattainment with the NAAQS, or as unclassifiable. States
are primarily responsible for ensuring attainment and mainte-
nance of NAAQS once the EPA has established them. Each
state is required to submit a SIP to the EPA that provides for
attainment and maintenance of the NAAQS.
The Dallas-Fort Worth area (DFW area), consisting of four
counties (Collin, Dallas, Denton, and Tarrant), was designated
nonattainment and classified as moderate, in accordance with
the 1990 FCAA Amendments, and was required to attain the
one-hour ozone NAAQS by November 15, 1996. A SIP was
submitted based on a volatile organic compound (VOC) reduc-
tion strategy, but the DFW area did not attain the NAAQS by the
mandated deadline. Consequently, in 1998 the EPA reclassified
the DFW area from "moderate" to "serious," resulting in a
requirement to submit a new SIP demonstrating attainment by
the new deadline of November 15, 1999.
The DFW area also failed to reach attainment by the November
1999, deadline. In the attainment demonstration SIP adopted by
the commission in April 2000, the importance of local nitrogen
oxides (NO
x
) reductions as well as the transport of ozone and its
precursors from the Houston-Galveston-Brazoria ozone nonat-
tainment area (HGB area) were considered. Based on photo-
chemical modeling demonstrating transport from the HGB area,
the agency requested an extension of the DFW area attainment
date to November 15, 2007, the same attainment date as for the
HGB area, in accordance with an EPA policy allowing extension
of attainment dates due to transport of pollutants from other ar-
eas.
The EPA transport policy was overturned by federal courts,
which ruled that the EPA does not have authority to extend an
area’s attainment date based on transport. Although the DFW
area was not the specific subject of any of these suits, the DFW
area one-hour ozone attainment demonstration SIP, including
an extended attainment date, was not approvable by the EPA.
Thus, the DFW area does not currently have an approved
attainment demonstration SIP for the one-hour ozone NAAQS.
On July 18, 1997, the EPA promulgated a revised ozone
standard (the eight-hour ozone NAAQS), and on April 30,
2004, promulgated the first phase implementation rule for
the eight-hour ozone NAAQS (Phase I Implementation Rule)
(69 FR 23951). Also on April 30, 2004, the DFW area was
designated as nonattainment and classified as moderate for
the eight-hour ozone NAAQS. Five additional counties (Ellis,
Johnson, Kaufman, Parker, and Rockwall) were added to the
DFW area. The DFW eight-hour nonattainment area consists of
nine counties (Collin, Dallas, Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant) effective June 15, 2004, for
the eight-hour ozone NAAQS. The DFW area must attain the
eight-hour ozone NAAQS by June 15, 2010.
The EPA’s Phase I guidance provided three options for eight-
hour ozone nonattainment areas that do not have an approved
one-hour ozone attainment SIP: 1) submit a one-hour ozone at-
tainment demonstration no later than one year after the effec-
tive date of the designation (by June 15, 2005); 2) submit an
eight-hour ozone plan no later than one year after the effective
date of the designation (by June 15, 2005) that provides a 5% in-
crement of reductions from the area’s 2002 emissions baseline
in addition to federal measures and state measures already ap-
proved by the EPA, and achieves these reductions by June 15,
2007; or 3) submit an eight-hour ozone attainment demonstra-
tion by June 15, 2005. Options one and three require successful
photochemical grid modeling performance. The commission, in
coordination with the EPA, determined that option two is the most
expeditious approach to beginning to achieve the reductions ul-
timately needed to: 1) meet the June 15, 2005, transportation
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conformity deadline; and 2) attain the eight-hour ozone NAAQS
by June 15, 2010. In order for the DFW area to comply with the
requirement to submit a 5% increment of progress (IOP) plan
that provides a 5% emission reduction from the 2002 emissions
baseline, additional emission reduction strategies are necessary.
The 5% IOP plan includes implementing new emission specifica-
tions and other requirements for certain industrial, commercial,
and institutional stationary internal combustion engines in Collin,
Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and
Tarrant Counties to reduce NO
x
emissions and ozone air pollu-
tion.
The emission reduction requirements that will result from this
adopted rulemaking will result in reductions in ozone formation in
the DFW area and will help bring the DFW area into compliance
with the eight-hour ozone NAAQS. These emission reductions
are one component of the DFW SIP that the state is required to
submit to the EPA to assure attainment and maintenance of the
eight-hour ozone NAAQS. Attainment of the eight-hour ozone
standard may require further reductions in NO
x
emissions as well
as VOC emissions. This rulemaking is one step toward meet-
ing the state’s obligations under the FCAA. The EPA has not yet
issued Phase II of its eight-hour implementation rule (Phase II
guidance) for states to use in developing eight-hour ozone at-
tainment demonstrations. Phase II guidance, expected to be
promulgated by the EPA in 2005, will provide additional informa-
tion relating to eight-hour ozone attainment demonstrations. The
commission is continuing to prepare for the required eight-hour
ozone attainment demonstration SIP.
In addition to the changes applicable to certain engines in the
DFW area, the commission is making technical changes to
improve the language to best state the commission’s intent
regarding current requirements for major and minor sources of
NO
x
emissions in ozone nonattainment areas. Each change
affects one or more of the ozone nonattainment areas of the
state. The ozone nonattainment areas are Beaumont-Port
Arthur ozone nonattainment area (BPA area), DFW area, and
HGB area. The commission is also correcting references and
typographical errors as required by Texas Register formatting
requirements.
SECTION BY SECTION DISCUSSION
To conform with commission and Texas Register formatting
requirements, non-substantive revisions were made throughout
the sections to correct citations, formatting for dates, acronym
usage, and other minor issues.
Subchapter B, Combustion at Major Sources
Division 1, Utility Electric Generation in Ozone Nonattainment
Areas
§117.114, Emission Testing and Monitoring for the Hous-
ton-Galveston Attainment Demonstration
The commission amends §117.114(a)(4)(A) to correct the mass
balance equation to show that the variable for the correction
factor "d" multiplies the result of the operations of the other
variables. The subparagraph containing the equation and
associated variables has been reformatted for readability. The
adopted amendment to §117.114(a)(4)(A) specifies that minor
changes to the required test methods or EPA-approved alter-
native test methods may be approved by the executive director
for the testing required to determine the correction factor "d." In
§117.114(a)(4)(D) language has been removed that states that
for this subparagraph the Engineering Services Team acts for
the executive director.
Division 3, Industrial, Commercial, and Institutional Combustion
Sources in Ozone Nonattainment Areas
§117.201, Applicability
The commission adds the phrase "or as otherwise specified" af-
ter the listing of ozone nonattainment areas. This addition is
needed to alert potentially affected persons that other sections
within this division may contain additional applicability require-
ments. In the case of this adopted rule package, persons in El-
lis, Johnson, Kaufman, Parker, and Rockwall Counties, could be
subject to control requirements found in §117.206, even though
these counties are not listed in the current definition of "Dallas-
Fort Worth (DFW) ozone nonattainment area" found in §117.10.
§117.203, Exemptions
The commission removes an extraneous "and" from
§117.203(a)(11)(B) and adds "and" to §117.203(a)(12)(B).
The commission also adds, in adopted §117.203(a)(13), an
exemption for cogeneration boilers that recover waste heat
from one or more carbon black reactors for sources in the
BPA area, except as may be specified in 30 TAC §§117.206(i),
117.209(c)(1), 117.213(i), 117.214(a)(2), 117.216(a)(5), and
117.219(f)(6) and (10). This exemption is added because it
was not the commission’s intent that these units be subject
to Chapter 117, Subchapter B, Division 3. This exemption
does not impact the BPA area SIP demonstration because NO
x
reductions from these units are not included in the attainment
demonstration. In addition, based on comments received, the
adopted §117.203(a)(13) specifies that a cogeneration boiler in
the BPA area that utilizes as a fuel source the tail gas from one
or more carbon black reactors is also exempt.
Adopted §117.203(c) removes the exemption in §117.203(a)(1)
from engines subject to the emission specifications in
§117.206(b)(3). This assures that all gas-fired lean-burn
and gas-fired rich-burn engines rated 300 horsepower (hp)
or greater in the affected counties are required to meet the
new emission specifications in §117.206(b)(3), regardless of
when the units were placed into service. Subsequently, the
commission removes the June 15, 2007, date because it is the
commission’s intent that this exemption no longer applies as of
the effective date of the adopted rule.
Under 42 USC, §7511a(f), any moderate, serious, severe, or
extreme ozone nonattainment area was required to implement
NO
x
reasonably available control technology (RACT) unless a
demonstration was made that NO
x
reductions would not con-
tribute to, or would not be necessary for, attainment of the ozone
standard. The exemption in §117.203(a)(1) for units placed into
service after November 15, 1992, was part of the initial NO
x
RACT rules adopted on May 11, 1993. This exemption included
the November 15, 1992, date because this was the FCAA dead-
line by which states were to promulgate NO
x
RACT rules. The
emission specifications relating to RACT were adopted to imple-
ment controls on units permitted before November 15, 1992, be-
cause previous best available control technology determinations
may not have been as stringent as RACT. The pollution controls
in the permits issued after November 15, 1992, were expected
to be equal to or more stringent than RACT.
Section 117.203(a)(1) was included in the Dallas-Fort Worth SIP
to exclude new sources placed into service after the effective
date of nonattainment new source review, November 15, 1992,
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from the emission standards in Chapter 117. Under these rules,
major net increases from new or modified major stationary
sources must apply controls representing the lowest achievable
emission rate and obtain emission offsets in order to construct
and operate. The DFW area is now designated nonattainment
for the eight-hour NAAQS. Additional emission reductions from
previously exempted units and source categories are necessary
to achieve the reductions for the 5% IOP SIP revision.
§117.206, Emission Specifications for Attainment Demonstra-
tions
The commission amended §117.206(b) to remove the words "in
the Dallas-Fort Worth ozone nonattainment area" because each
paragraph in this subsection now specifies the particular coun-
ties in which emission limitations apply, and the particular com-
pliance schedule for each paragraph.
Amended §117.206(b)(1) states that gas-fired boilers in Collin,
Dallas, Denton, and Tarrant Counties must comply with the
existing NO
x
emission limitations according to the compli-
ance schedule in §117.520(b)(1). The commission amended
§117.206(b)(2) to change "gas/liquid-fired" to "dual-fuel" to be
consistent with references to types of engines in other sections
of Chapter 117. Amended §117.206(b)(2) states that gas-fired
lean-burn engines in Collin, Dallas, Denton, and Tarrant Coun-
ties must comply with the existing NO
x
emission limitations
according to the compliance schedule in §117.520(b)(1).
The adopted amendment to §117.206(b)(3) establishes new
emission specifications for gas-fired lean-burn, and gas-fired
rich-burn stationary reciprocating internal combustion engines
rated 300 hp or greater in Collin, Dallas, Denton, Ellis, Johnson,
Kaufman, Parker, Rockwall, and Tarrant Counties. Amended
§117.206(b)(3) also specifies that the engines in these counties
must comply with the emission standard in accordance with
the compliance schedule in §117.520(b)(2). As previously
noted in this preamble, the commission has selected option two
from EPA’s Phase I guidance, which requires the commission
to submit a 5% IOP plan that provides a 5% reduction from
the 2002 emissions inventory by June 15, 2007. Reductions
resulting from these units are necessary to satisfy the 5%
IOP and are part of the commission’s approach to achieve the
reductions ultimately needed to attain the eight-hour ozone
NAAQS by June 15, 2010.
The proposed emission specification was 0.5 grams NO
x
per
horsepower hour (g/hp-hr) for both lean-burn internal combus-
tion engines and rich-burn internal combustion engines. Sub-
sequently, the commission revises the emission specification to
2.0 g/hp-hr for rich-burn engines placed into service before Jan-
uary 1, 2000, and all lean-burn engines. The revisions also re-
quire rich-burn engines placed into service on or after January
1, 2000, to comply with a 0.5 g/hp-hr emission specification.
The commission determined that the revised emission specifi-
cations are a reasonable first phase of reductions from these
sources. Further reductions from these sources may be required
to attain the eight-hour ozone standard. The commission will
continue to analyze emissions inventories for future attainment
demonstrations and determine what reductions may or may not
be necessary.
Based on the data reported by industry, the commission’s 2002
emissions inventory indicated that the new emission specifica-
tions affect a total of 13 lean-burn engines and six rich-burn en-
gines at four sites in the DFW area. Subsequently, the commis-
sion determined that one of the engines previously categorized
as a lean-burn engine is a rich-burn engine.
All seven of the affected rich-burn engines in the commission’s
2002 emissions inventory should achieve the 2.0 g/hp-hr emis-
sion specification through engine modifications and/or the appli-
cation of non-selective catalytic reduction. All rich-burn engines
in Collin, Dallas, Denton, and Tarrant Counties were required to
meet the existing emission specification of 2.0 g/hp-hr by March
31, 2002. The 12 affected lean-burn engines in the DFW area
should achieve the emission specification with engine modifica-
tions. Both lean-burn and rich-burn engines are also required to
perform a stack test in accordance with §117.211.
Based on comments received, adopted §117.206(b)(3)(C) spec-
ifies a 3.0 g carbon monoxide (CO)/hp-hr emission limit to clar-
ify the commission’s intent that the same CO emission limit in
§117.205(d) or §117.206(b)(2) applies to affected engines in El-
lis, Johnson, Kaufman, Parker, and Rockwall Counties.
Subsequently, the term "carbon monoxide" is replaced with the
previously defined acronym "CO" in §117.206(e)(1).
The commission adds language in §117.206(h)(1), to clarify
that the maximum rated capacity of units subject to §117.206(c)
should be used to determine requirements for control plans,
compliance demonstration, monitoring, testing requirements,
and final control plan. This language ensures that the prohibition
of circumvention provisions of subsection (h)(1) establish maxi-
mum rated capacity for the emission specifications in subsection
(c) as well as any control plans, compliance, monitoring, and
testing requirement in §§117.209, 117.211, 117.213, 117.214,
and 117.216. This amendment applies in the HGB area as the
provisions in §117.206(h)(1) are applicable only to HGB area
sources.
§117.213, Continuous Demonstration of Compliance
The commission adds language to §117.213(a) that specifies the
accuracy of totalizing fuel flow (TFF) meters to ± 5%. An ac-
curacy specification for the TFF meters is necessary to ensure
that fuel usage data is representative of actual operations and
to demonstrate compliance with the NO
x
Mass Emissions Cap
and Trade (MECT) requirements in 30 TAC Chapter 101, Sub-
chapter H. The ± 5% specification is sufficient for the commis-
sion’s intended purpose for the fuel data and should be readily
achievable by suppliers of fuel meters. Language added to this
subsection also allows the amount of fuel burned in pilot flames
to be calculated based on the manufacturer’s design flow rates
instead of requiring a separate fuel flow meter to measure the
amount of fuel burned. This amendment requires that the cal-
culated result be added to the metered value for total fuel use.
This amendment applies in the BPA area, DFW area, and HGB
area because all three areas have fuel flow requirements. Based
on public comment, language is added to this subsection to re-
quire that owners or operators of units with totalizing flow meters
installed before March 31, 2005, that do not meet the ± 5% ac-
curacy requirement either recertify or replace the meters to meet
the ± 5% accuracy requirement by March 31, 2007.
The commission clarifies the TFF requirements for wood-fired
boilers in the HGB area by revising §117.213(a)(1)(B)(i). The
commission requires a mechanism to measure activity or
throughput for wood-fired boilers; however, a TFF meter can
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only be used to measure gas or liquid fuel. The revision requires
maintaining records of fuel usage as required in §117.219(f) or
monitoring exhaust flow. This revision only applies in the HGB
area as there are currently no wood-fired boiler requirements
in the BPA area or DFW area.
The commission adds language to §117.213(a)(1)(B)(xiii) that
exempts vapor streams resulting from vessel cleaning and
routed to an incinerator from the TFF meter requirements. The
requirement to install TFF meters on these vapor streams is
removed because the heating value of these vapor streams is
expected to be low and variable. The total heating value con-
tribution from these vapor streams to the combustion process
must still be estimated based on calculations regardless of
whether the vapor stream flow rate is determined by direct
monitoring or by engineering calculations. This amendment
specifies that the flow of vapor streams resulting from vessel
cleaning must be calculated using good engineering methods.
This requirement applies only in the HGB area. There are
currently no fuel flow requirements for incinerators in the BPA
area or DFW area. Adopted §117.213(a)(1)(B)(xiii) is revised to
clarify that only vapor streams from vessel cleaning are exempt
from fuel metering requirements, and that all other fuel and
vapor streams are not exempt.
The commission restructures §117.213(a)(2) by adding new
subparagraph (B) that allows a single TFF meter to monitor
flow to multiple units as long as the units exhaust to a com-
mon stack monitored with a continuous emissions monitoring
system (CEMS). The changes also add to §117.213(a)(2)(C)
language that allows a fuel flow alternative for stationary diesel
internal combustion engines. As long as the diesel engine
is equipped with a run time meter, the use of monthly fuel
use records is sufficient to measure activity or throughput.
Adopted §117.213(a)(2)(C) is revised to clarify that monthly
fuel use records must be maintained for each engine. These
amendments apply to the BPA area, DFW area, and HGB area.
The commission amended §117.213(b)(3) to replace the word
"necessitated" with "required" to better express the commis-
sion’s intent of this rule.
The commission adds §117.213(c)(3) to provide for collection of
substitute emissions compliance data in the event that the NO
x
CEMS or predictive emissions monitoring system (PEMS) is off-
line. In this event, the owner or operator of the unit would be
required to comply with the missing data procedures in 40 Code
of Federal Regulations (CFR) Part 75 as well as in §117.213.
This amendment applies in the BPA area, DFW area, and HGB
area.
The commission amended §117.213(e)(2) to correct a typo-
graphical error in the term "O
2
."
The commission amended §117.213(e)(3) to clarify that all ex-
haust stacks, from a unit for which a CEMS is required, must be
monitored using a single monitor per stack or a time-shared mon-
itor that can analyze each stack individually. Each exhaust with
units with multiple exhaust stacks must be monitored to ensure
that the emissions are accurately quantified. This amendment
applies in the BPA area, DFW area, and HGB area.
The commission adds language to §117.213(e)(4)(A) that allows
bypass stacks to be monitored upstream of the stack provided
no additional NO
x
gas streams are introduced downstream of
the monitor. The commission makes this change because,
depending on the unit, installing a CEMS in the bypass stack
itself may require that the unit be forced into upset in order to
perform initial certification of the CEMS. The amendment re-
quires that accurate readings be maintained and bypass stacks
be continuously monitored to determine when the stack is in
operation. The commission is retaining the option that currently
exists in the rule allowing latitude in monitor placement, but
this amendment ensures that no additional contaminants are
introduced into the exhaust where they cannot be monitored. In
addition, the commission clarifies that process knowledge and
engineering calculations may be used to determine volumetric
flow rate for the purposes of quantifying mass emissions for
each event when the bypass stack is open. The adopted
language requires that the maximum potential calculated flow
rate be used and that the owner or operator maintain records
on all process information and calculations and make these
records available upon request by the executive director. An
amendment to §117.213(e)(4)(B) allows CEMS to be shared
among multiple exhaust stacks on a single unit provided certain
conditions are met. A change to §117.213(e)(4)(C) adds an
"and" to accommodate §117.213(e)(4)(D) that specifies that
each individual stack must be analyzed separately for units with
multiple exhaust stacks. The revisions to §117.213(e)(4) apply
in the HGB area.
The commission updates §117.213(f)(5)(A)(ii)(VI) to replace
"Engineering Services Team" with "executive director."
§117.214, Emission Testing and Monitoring for the Hous-
ton-Galveston Attainment Demonstration
The commission amends §117.214(a)(1)(D)(i) to correct the
mass balance equation to show that the variable for the correc-
tion factor "d" multiplies the result of the operations of the other
variables. The clause containing the equation has been refor-
matted for readability. The amendment in the figure also revises
the previous language in §117.214(a)(1)(D)(i) to specify that
minor changes to the required test methods or EPA-approved
alternative test methods may be approved by the executive
director for the testing required to determine the correction
factor "d." In the figure of adopted §117.214(a)(1)(D)(i), the
acronym "NO
x
" is defined because the table is printed separately
from the rule text in the Texas Register, a citation is corrected,
and the second occurrence of "(relating to Initial Demonstration
of Compliance)" is deleted because it is not needed. Also,
§117.214(a)(1)(D)(iv) is amended to remove language stating
that the Engineering Services Team acts for the executive direc-
tor in approving alternate monitoring methods for ammonia.
In adopted §117.214(b)(1), the citation to §117.211 is revised
to include "(relating to Initial Demonstration of Compliance)" be-
cause this is the first occurrence of the citation in the actual rule
text as printed in the Texas Register.
Adopted §117.214(b)(2)(B) clarifies that affected station-
ary internal combustion engines must be tested biennially
or every 15,000 hours of engine operation as required by
§117.213(g)(1), in addition to the testing for proper operation
required by §117.214(b)(2).
Subchapter D, Small Combustion Sources
Division 2, Boilers, Process Heaters, and Stationary Engines
and Gas Turbines at Minor Sources
§117.479, Monitoring, Recordkeeping, and Reporting Require-
ments
The amendment to §117.479 applies in the HGB area only be-
cause this division only applies to the HGB area.
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The commission adds language to §117.479(a) that specifies the
accuracy of TFF meters to an accuracy of ± 5%. An accuracy
specification for the TFF meters is necessary to ensure that fuel
usage data is representative of actual operations and to demon-
strate compliance with the NO
x
MECT requirements in Chapter
101, Subchapter H. The ± 5% specification is sufficient for the
commission’s intended purpose for the fuel data and should be
readily achievable by suppliers of fuel meters. Based on public
comment, language is added to this subsection to require that
owners or operators of units with totalizing flow meters installed
before March 31, 2005, that do not meet the ± 5% accuracy re-
quirement either recertify or replace the meters to meet the ±
5% accuracy requirement by March 31, 2007. Language added
to this subsection also allows the amount of fuel burned in pi-
lot flames to be calculated using the manufacturer’s design flow
rates instead of requiring a separate fuel flow meter. The calcu-
lated result must be added to the metered value for total fuel use.
The commission also adds language to exempt units from the
TFF meter requirements if the site is not subject to the MECT
program in Chapter 101, Subchapter H, Division 3. For the pur-
poses of this division, fuel metering is not required unless the
unit is subject to the MECT program or the owner or operator is
claiming that the unit is exempt from the emission specifications
in §117.475 due to low heat input as specified in §117.473(b).
TFF meters should only be required for units that must demon-
strate continuous compliance with the MECT program and the
heat input limits in §117.473(b), unless the unit qualifies for one
of the fuel metering alternatives provided §117.479(a)(2).
Adopted §117.479(a)(2)(B) allows a single TFF meter to moni-
tor flow to multiple units as long as the units exhaust to a com-
mon stack monitored with a CEMS. The adopted amendment
to §117.479(a)(2)(C) allows for a fuel flow alternative for sta-
tionary diesel internal combustion engines. If the diesel engine
is equipped with a run time meter, the use of monthly fuel use
records is sufficient to meet fuel flow monitoring requirements.
The commission provides an alternative to the TFF meter
requirements in adopted §117.479(a)(2)(D) for units subject
to the MECT program by allowing meter sharing among
units. This alternative is an option for owners or operators
who perform a stack test on all units sharing a TFF meter
in accordance with §117.479(e). The owner or operator is
required to use the emission rate from the stack test with the
highest emission rate to quantify the emissions for purposes
of MECT reporting in accordance with 30 TAC 101.359. This
alternative in §117.479(a)(2)(D) minimizes economic impact
for minor sources. Adopted §117.479(a)(2)(D) is revised to
specify that only units of the same category of equipment may
quality for this alternative. This is necessary to ensure that
emissions estimates based on this alternative are reflective of
actual emissions. It is important to note that although units that
are not subject to the MECT program are not required to have
a TFF meter, the owner or operator of each unit claiming the
exemption in §117.473(b) is still subject to the annual fuel usage
recordkeeping requirements in §117.479(g)(1).
Based on comments received, the commission adopts
§117.479(a)(2)(E) to provide an alternative to the TFF me-
ter requirements for independent school districts. Adopted
§117.479(a)(2)(E)(i) specifies that owners or operators that
elect to follow this alternative provision must maintain monthly
records of fuel usage for the entire site and monthly records for
each unit of the hours of operation, average operating rate, and
estimated fuel usage. Adopted §117.479(a)(2)(E)(ii) specifies
that within 60 days of written request by the executive director,
the owner or operator must submit for review and approval all
methods, engineering calculations, and process information
used to estimate the hours of operation, operating rates, and
fuel usage for each unit. The commission is providing this
alternative specifically for independent school districts because
schools are typically closed during the ozone season, and to
prevent financial hardship due to lack of funding.
The commission also adopted §117.479(a)(2)(F) to allow TFF
meter sharing for units exempted under §117.473(b), provided
that all units at the same site qualify for the exemption and the
total fuel usage for the entire site meets the appropriate fuel us-
age limitation.
The commission amended §117.479(e)(3) to allow shorter test
times provided that they are approved by the executive director.
This change ensures that the executive director has sufficient
flexibility to address issues that may result from affected units
that only operate for short periods of time in a day.
In response to comment, the adopted amendment to
§117.479(e)(3)(G) allows for the use of American Society
of Testing and Materials (ASTM) D6522-00 as an alternative
to the specified test methods for testing performed on natural
gas fired reciprocating engines, combustion turbines, boilers,
and process heaters. The adopted provision also specifies that
if an owner or operator uses ASTM D6522-00 to conduct the
performance testing, the report must contain the information
specified in §117.211(g). At adoption, the description "(relating
to Initial Demonstration of Compliance)" after the citation in
§117.479(e)(4) is deleted because it previously appears in
§117.479(e)(3)(G). At adoption, the phrase "(relating to Exemp-
tions)" is deleted after the citation in §117.479(h) because this
description of the citation previously appears in this section after
the same citation in §117.479(a)(1).
Subchapter E, Administrative Provisions
§117.520, Compliance Schedule for Industrial, Commercial, and
Institutional Combustion Sources in Ozone Nonattainment Areas
The commission restructures §117.520(b) in order to ac-
commodate the following changes. Amended §117.520(b)(1)
restates the current compliance schedule that applies to DFW
area sources, noting an exception for adopted §117.520(b)(2).
Adopted §117.520(b)(2) specifies the June 15, 2007, compli-
ance date for the amended emissions specifications, monitoring,
testing requirements, and final control plans for certain internal
combustion engines in the DFW area. The compliance date of
June 15, 2007, is established to meet the EPA requirements in
40 CFR §51.905 relating to the 5% IOP. The amendment also
specifies that all sources must submit the first semiannual report
by January 31, 2008. Reference to these compliance dates is
set forth for the DFW area engine emission specifications in
§117.206(b)(3).
The commission also corrects a rule reference in
§117.520(c)(1)(A)(iii).
The commission proposed amended §117.520(c)(2)(A)(ii) to
clarify the intent of the compliance schedule. Subsequently,
the commission determined that the proposed language did
not accurately specify the intent. The commission is amending
§117.520(c)(2)(A)(i) by adding two new subclauses, (I) and (II),
to require an owner or operator to submit the results of CEMS
or PEMS performance evaluation and quality assurance proce-
dures within 60 days after startup of a unit following installation
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of emissions monitors or within 60 days of startup of a unit that
is shut down as of March 31, 2005, respectively. Additionally,
to avoid a conflict with §117.520(c)(2)(A)(i)(II), the commission
deletes the final sentence from §117.520(c)(2)(A)(ii)(II). Finally,
because the provisions of §117.520(c)(2)(A)(ii) only address
units placed into service after March 31, 2005, that install emis-
sion controls, the commission amends §117.520(c)(2)(C) to
clarify the compliance dates for units without emission controls.
This clarification relates to compliance dates in the HGB area
only.
Units subject to the System Cap requirements of §117.210, and
not in operation prior to January 1, 1997, have the option of
choosing any two consecutive years out of five for the average
daily heat input level of activity (LOA) certification requirements.
The compliance dates in §117.520(c)(2)(B)(ii) specify that the
certification of LOA must be submitted no later than 60 days af-
ter the second consecutive third quarter of actual LOA is com-
plete, but does not allow companies to choose any two out of
five years before certifying the LOA. The proposed language in
subsection (c)(2)(B)(ii) specified that owners or operators are al-
lowed 60 days after the second consecutive third quarter of ac-
tual LOA out of the first five years of operation is chosen to submit
their LOA. Adopted §117.520(c)(2)(B)(ii) is revised for clarity to
specify that the certification of activity level must be submitted no
later than 60 days after the second consecutive third quarter of
actual level of activity data are available, selected from the first
five years of operation.
The commission adopted the amendment to §117.520(c)(2)(G)
to provide owners or operators of units that will be permanently
shut down within six months of the compliance date, September
30, 2005, relief from the monitoring requirements in §117.214(a).
Specifically, an owner or operator must have submitted written
notification to the executive director no later than March 31, 2005,
containing the following information: a list of units, by emission
point number, that the owner or operator intends to shut down on
or before September 30, 2005; the projected date each unit will
be shut down; and the projected dates of the stack testing. The
owner or operator will also be required to perform a stack test
in accordance with §117.211 after March 31, 2005, and prior
to September 30, 2005. For the time period from March 31,
2005, and September 30, 2005, the results of this testing will
be used for demonstrating compliance with the emission spec-
ifications in §117.206(c) or to quantify the emissions for units
subject to the MECT program. The revision also requires own-
ers or operators that have not installed TFF meters to use the
maximum rated capacity of the unit to quantify the emissions be-
tween March 31, 2005, and September 30, 2005. The revision
also specifies that if the unit is not permanently shut down by
September 30, 2005, the owner or operator will be considered
in violation of §117.520(c) as of March 31, 2005, and that exten-
sions beyond September 30, 2005, will not be granted. At adop-
tion, the word "permanently" is added to the term "shut down" in
§117.520(c)(2)(G)(i) and (iv) to clarify that the unit must be per-
manently shut down by September 30, 2005.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking considering the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking does not
meet the definition of a "major environmental rule." A major
environmental rule means a rule, the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure, and that may adversely affect in
a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The adopted
amendments revise the SIP. While this rulemaking is intended to
protect the environment by reducing NO
x
, the commission does
not find that the specific lean-burn and rich-burn engines in the
DFW area comprise a sector of the economy, or that the rules
will adversely affect in a material way the economy, productivity,
competition, jobs, the environment, or the public health and
safety in the DFW area. Further, the commission does not find
that the changes that add the exemption for cogeneration boilers
in the BPA area and the changes to improve the implementation
of the requirements for compliance with existing rules in the BPA
area, DFW area, and HGB area apply to sources that comprise
a sector of the economy, or that the rules will adversely affect in
a material way the economy, productivity, competition, jobs, the
environment, or the public health and safety in the BPA area,
DFW area, and HGB area.
The amendments to Chapter 117 are not subject to the
regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because the adopted rules do not meet any of
the four applicability requirements. Texas Government Code,
§2001.0225 only applies to a major environmental rule, the
result of which is to: 1) exceed a standard set by federal law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and
an agency or representative of the federal government to
implement a state and federal program; or 4) adopt a rule solely
under the general powers of the agency instead of under a
specific state law.
Specifically, the amendments were developed as part of the con-
trol strategy to meet the eight-hour ozone NAAQS set by the
EPA under 42 USC, §7409, and therefore meet a federal require-
ment. In addition to the changes applicable to certain engines
in the DFW area, the amendments include technical changes
to improve the language to best state the commission’s intent
regarding current requirements for major and minor sources of
NO
x
emissions in ozone nonattainment areas. Each change af-
fects one or more of the ozone nonattainment areas of the state,
BPA area, DFW area, and HGB area. 42 USC, §7410, requires
states to adopt and submit a SIP which provides for "implemen-
tation, maintenance, and enforcement" of the primary NAAQS
in each air quality control region of the state. While 42 USC,
§7410 does not require specific programs, methods, or reduc-
tions in order to meet the standard, SIPs must include "enforce-
able emission limitations and other control measures, means, or
techniques (including economic incentives such as fees, mar-
ketable permits, and auctions of emissions rights), as well as
schedules and timetables for compliance as may be necessary
or appropriate to meet the applicable requirements of this chap-
ter," (meaning 42 USC, Chapter 85, Air Pollution Prevention and
Control). While 42 USC, §§7401 et seq. does require some spe-
cific measures for SIP purposes, like the inspection and mainte-
nance program, the statute also provides flexibility for states to
select other necessary or appropriate measures. The federal
government, in implementing 42 USC, §§7401 et seq., recog-
nized that the states are in the best position to determine what
programs and controls are necessary or appropriate to meet the
NAAQS, and provided for the ability of states and the public to
collaborate on the best methods for attaining the NAAQS within a
particular state. However, this flexibility does not relieve a state
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from developing and submitting a SIP that meets the require-
ments of 42 USC, §7410. Thus, while specific measures are not
generally required, the emission reductions are required. States
are not free to ignore the requirements of 42 USC, §7410 and
must develop programs to assure that the nonattainment areas
of the state will be brought into attainment on schedule.
The requirement to provide a fiscal analysis of regulations in the
Texas Government Code was amended by Senate Bill (SB) 633
during the 75th Legislative Session, 1999. The intent of SB 633
was to require agencies to conduct a regulatory impact analy-
sis of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegation federal program, or are adopted solely
under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that ex-
empted rules from the full analysis unless the rule was a ma-
jor environmental rule that exceeds a federal law. As previously
discussed, 42 USC, §§7401 et seq. does not require specific
programs, methods, or reductions in order to meet the NAAQS;
thus states must develop programs for each nonattainment area
to ensure that the area will meet the attainment deadlines. Be-
cause of the ongoing need to address nonattainment issues, the
commission routinely proposes and adopts SIP rules. The leg-
islature is presumed to understand this federal scheme. If each
rule included in the SIP was considered to be a major environ-
mental rule that exceeds federal law, then every SIP rule would
require a full regulatory impact analysis contemplated by SB 633.
This conclusion is inconsistent with the conclusions reached by
the commission in its cost estimate and by the Legislative Bud-
get Board in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the Legislative Budget Board, the intent of SB 633 was only to
require the full regulatory impact analysis for rules that are extra-
ordinary in nature. While the SIP rules may have broad impacts,
those impacts are no greater than necessary or appropriate to
meet the requirements of 42 USC, §§7401 et seq. For these rea-
sons, rules included in the SIP fall under the exception in Texas
Government Code, §2001.0225(a), because they are required
by federal law.
In addition, 42 USC, §7502(a)(2), requires attainment as expedi-
tiously as practicable and 42 USC, §7511a(c), requires states to
submit attainment demonstration SIPs for ozone nonattainment
areas, such as the DFW area. The adopted rules, which will re-
duce ozone in the DFW area, will be submitted to the EPA as
one of several measures in the federally required SIP. By reduc-
ing emissions of NO
x
, a precursor of ozone, these controls will
result in reductions in ozone formation in the BPA area, DFW
area, and HGB area and help bring these areas into compliance
with the air quality standards established under federal law as
NAAQS for ozone. Therefore, the adopted rulemaking is a nec-
essary component of, and consistent with, the eight-hour ozone
attainment demonstration DFW SIP required by 42 USC, §7410,
and for the state’s existing plans for the BPA area and HGB area.
The commission has consistently applied this construction to its
rules since this statute was enacted in 1997. Since that time, the
legislature has revised the Texas Government Code, but left this
provision substantially unamended. The commission presumes
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency’s interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485. 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ); Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.W.2d 172 (Tex. 1967); Sharp v. House
of Lloyd, Inc., 815 S.W.2d 245 (Tex. 1991); Southwestern Life
Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App. Austin 2000,
pet. denied); and Coastal Indust. Water Auth. v. Trinity Portland
Cement Div., 563 S.W.2d 916 (Tex. 1978).
As discussed earlier in this preamble, this rulemaking action im-
plements requirements of 42 USC, §§7401 et seq. There is no
contract or delegation agreement that covers the topic that is the
subject of this action. Therefore, the adopted rulemaking does
not exceed a standard set by federal law, exceed an express
requirement of state law, exceed a requirement of a delegation
agreement, nor is it adopted solely under the general powers of
the agency. Finally, this rulemaking action was not developed
solely under the general powers of the agency, but is authorized
by specific sections of Texas Health and Safety Code, Chapter
382 (also known as the Texas Clean Air Act), and the Texas Wa-
ter Code, that are cited in the STATUTORY AUTHORITY section
of this preamble. Therefore, this rulemaking action is not subject
to the regulatory analysis provisions of Texas Government Code,
§2001.0225(b), because the adopted rulemaking does not meet
any of the four applicability requirements.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
adopted rulemaking action under Texas Government Code,
§2007.043. The specific purposes of this rulemaking are to
achieve reductions of NO
x
emissions to reduce ozone formation
in the DFW area and help bring the DFW area into compliance
with the air quality standards established under federal law as
NAAQS for ozone. In addition to the changes applicable to
engines in the DFW area, the amendments include technical
changes to improve the language to best state the commission’s
intent regarding current requirements for major and minor
sources of NO
x
emissions in ozone nonattainment areas. Each
change affects one or more of the ozone nonattainment areas
of the state, BPA area, DFW area, and HGB area. If certain
amendments are adopted, certain engines located in the DFW
area may be required to install equipment to monitor emissions
and implement new reporting and recordkeeping requirements.
Installation of the necessary equipment could conceivably place
a burden on private, real property. Other amendments provide
clarification as to monitoring and reporting requirements and
will not place a burden on private, real property.
Texas Government Code, §2007.003(b)(4), provides that Chap-
ter 2007 does not apply to this rulemaking action, because it
is reasonably taken to fulfill an obligation mandated by federal
law. The emission limitations and control requirements within
this rulemaking action were developed in order to meet the eight-
hour ozone NAAQS set by the EPA under 42 USC, §7409. States
are primarily responsible for ensuring attainment and mainte-
nance of NAAQS once the EPA has established them. Under
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42 USC, §7410, and related provisions, states must submit, for
approval by the EPA, SIPs that provide for the attainment and
maintenance of NAAQS through control programs directed to
sources of the pollutants involved. Therefore, one purpose of
this rulemaking action is to meet the air quality standards estab-
lished under federal law as NAAQS. Attainment of the eight-hour
ozone standard may require further reductions in NO
x
emissions
as well as VOC emissions. This rulemaking is one step toward
meeting the state’s obligations under the FCAA. Attainment of
the eight-hour ozone standard may require further reductions in
NO
x
emissions as well as VOC emissions. This rulemaking is one
step toward meeting the state’s obligations under the FCAA.
In addition, Texas Government Code, §2007.003(b)(13), states
that Chapter 2007 does not apply to an action that: 1) is taken in
response to a real and substantial threat to public health and
safety; 2) is designed to significantly advance the health and
safety purpose; and 3) does not impose a greater burden than is
necessary to achieve the health and safety purpose. Although
the rules do not directly prevent a nuisance or prevent an im-
mediate threat to life or property, they do prevent a real and
substantial threat to public health and safety and significantly
advance the health and safety purpose. This action is taken
in response to the DFW area exceeding the federal eight-hour
ozone NAAQS, which adversely affects public health, primarily
through irritation of the lungs. The action significantly advances
the health and safety purpose by reducing ozone levels in the
DFW area. Consequently, these adopted rules meet the exemp-
tion in Texas Government Code, §2007.003(b)(13). This rule-
making action therefore meets the requirements of Texas Gov-
ernment Code, §2007.003(b)(4) and (13). For these reasons,
the adopted rules do not constitute a takings under Texas Gov-
ernment Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined the adopted rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the Texas Coastal Man-
agement Program. As required by 30 TAC §281.45(a)(3) and 31
TAC §505.11(b)(2), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the regulations of the
Coastal Coordination Council and determined that the amend-
ments are consistent with the applicable CMP goal expressed
in 31 TAC §501.12(1) of protecting and preserving the quality
and values of coastal natural resource areas, and the policy in
31 TAC §501.14(q), which requires that the commission protect
air quality in coastal areas. The adopted rulemaking and SIP
revision will ensure that the amendments comply with 40 CFR
Part 50, National Primary and Secondary Air Quality Standards,
and 40 CFR Part 51, Requirements for Preparation, Adoption,
and Submittal of Implementation Plans. This rulemaking action
is consistent with CMP goals and policies, in compliance with 31
TAC §505.22(e).
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
Chapter 117 is an applicable requirement under 30 TAC Chap-
ter 122, Federal Operating Permits Program; therefore, own-
ers or operators subject to the federal operating permit program
must, consistent with the revision process in Chapter 122, revise
their operating permit to include the revised Chapter 117 require-
ments at their sites affected by the revisions to Chapter 117.
PUBLIC COMMENT
Public hearings on the proposal were held in Arlington on
January 3, 2005, Austin on January 4, 2005, and in Houston
on January 5, 2005, but no oral comments were received. The
public comment period ended at 5:00 p.m. on January 6, 2005.
Written comments were submitted by Degussa Engineered
Carbons (Degussa); Dow Chemical Company (Dow); Houston
Sierra Club (HSC); the Honorable Robert N. Cluck, M.D., Mayor
of the City of Arlington (Mayor Cluck); Powell and Associates
(Powell); Texas Chemical Council (TCC); and the EPA Region 6.
Mayor Cluck indicated general support for the rules. Degussa,
Dow, HSC, Powell, TCC, and the EPA Region 6 did not indicate
whether they were for or against the adoption of the rules, but
provided specific comments on the rules.
RESPONSE TO COMMENTS
HSC suggested that the commission define "minor changes" in
§117.114(a)(4)(A) and §117.214(a)(1)(D)(i).
RESPONSE
The term "minor" modification is consistent with provisions in
other commission rules and EPA regulations regarding modifi-
cations to test methods and monitoring requirements. An exact
definition of a minor modification is not possible because what
constitutes a minor modification is dependent on the specific
method, situation, source type, and technical nature of the re-
quested modification. Specifying an exhaustive list of "minor"
modifications within the rules is not practical and would limit the
executive director’s ability to deal with unique situations that may
arise during testing events. The technical staff of the commission
determine on a case-by-case basis if a requested modification
is minor in nature and is acceptable for the specific source and
situation. Therefore, the commission declines to make the sug-
gested change.
HSC suggested that in §117.203(a)(13) the commission only ex-
empt cogeneration boilers that recover waste heat from one or
more carbon black reactors if the source is a minor source, but
not if the source is a major source. HSC states that NO
x
emis-
sions will be needed to meet the new eight-hour ozone stan-
dard, and therefore the commission should not exempt any ma-
jor sources that can provide NO
x
reductions. The EPA Region
6 requested that the commission elaborate on the facilities af-
fected by the new exemption in §117.203(a)(13) and the associ-
ated emissions.
RESPONSE
The emission reductions necessary for the BPA attainment
demonstration SIP were based on the modeling episode from
September 6, 1993 - September 11, 1993, and the controlling
day, September 10, 1993. Modeling for the controlling day
indicated that a point source NO
x
reduction of approximately
40% from 1997 levels, or about 60 tons per day, was necessary.
The staff analyzed the most recent available point source NO
x
emissions inventory, which was 1997. Emission specifications
to achieve the necessary reductions were developed for the
four largest of the source categories: industrial boilers, process
heaters, electric utility boilers, and engines. This exemption is
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added because it was not the commission’s intent that these
units be subject to Chapter 117, Subchapter B, Division 3. This
exemption does not impact the BPA area SIP demonstration
because NO
x
reductions from these units are not included in
the attainment demonstration. Thus, there will be no emissions
increases or decreases associated with the SIP with the addition
of this exemption. The commission will continue to analyze
emissions inventories for future attainment demonstrations and
determine what reductions may or may not be necessary or
achievable.
DEC commented that §117.203(a)(13) should be clarified and
suggested the language read "any combustion unit in the BPA
area that recovers heat from, or utilizes as a fuel source, the tail
gas from one or more carbon black reactors."
RESPONSE
The commission agrees with the commenter’s suggested lan-
guage regarding "recovers heat from, or utilizes as a fuel source,
the tail gas from one or more carbon black reactors." This revi-
sion will clarify that the exemption covers units that use tail gas
for either heat recovery or fuel. However, this exemption is lim-
ited to cogeneration boilers, therefore, the commission declines
to make the requested change regarding the term "combustion
unit."
HSC suggested that the portion of the preamble that describes
the changes to §117.206(h)(1) clarify that owners/operators
"must" use the maximum rated capacity of units subject to
§117.206(c) to determine requirements.
RESPONSE
The commission has clarified the preamble by stating that the
maximum rated capacity of units subject to §117.206(c) "must"
be used to determine requirements.
TCC commented that the commission should delete the lan-
guage proposed in §117.206(h)(1) concerning prohibition of cir-
cumvention. TCC wants to retain the ability to take an enforce-
able permit condition to lower the maximum rated capacity below
the CEMS monitoring limit and stated that the compliance dead-
line for CEMS installation is too near for the agency to impose
this new requirement.
RESPONSE
The language in §117.206(h)(1) is to clarify the commission’s
intent regarding the provisions under the prohibition of circum-
vention and derating of a unit. In response to comments in the
adopted revisions to Chapter 117, Subchapter B, Division 3, pub-
lished in the Texas Register on October 12, 2001 (26 TexReg
8142), the commission indicated that the maximum rated capac-
ity on December 31, 2000, would establish the applicability of
the monitoring requirements for those units in §117.213(c)(1) for
which a maximum rated capacity threshold applies. The com-
mission maintains that the commenter does not have the option
to derate a unit to avoid monitoring requirements. The adopted
revisions to §117.206(h)(1) clarify this intent and, therefore, the
provision is not a new requirement for CEMS.
TCC expressed support for the proposed language in
§117.213(a) that allows calculation of fuel flow to pilots in
lieu of separate metering of pilot fuel flow rate.
RESPONSE
The commission appreciates this comment in support of the rule.
TCC commented that it was impractical for large sites to review
each individual fuel flow meter and guarantee that all meters
meet the proposed ± 5% accuracy requirements for TFF me-
ters proposed in §117.213(a). TCC added that some preexisting
fuel flow meters may not meet this specification and replacement
may be difficult to achieve the March 31, 2005, compliance date.
Dow also objected to the proposed new 5% accuracy specifica-
tion for TFF meters in §117.213(a), commenting that many of its
combustion sources have existing fuel flow meters or have al-
ready made installations for the existing version of the rule. Dow
commented that Dow facilities in Texas have more than 200 me-
ters already in this service and that the proposed accuracy re-
quirement may or may not be achievable for all existing meters.
TCC and Dow suggested that TCEQ either delete the proposed
required accuracy specification for the TFF meters required in
§117.213(a) or allow some sort of variance for existing meters.
RESPONSE
The commission expects that owners or operators will have
knowledge of the accuracy of a TFF meter in order to quantify
emissions for MECT and emissions inventory reporting, and
to ensure proper facility operations. Owners or operators
may demonstrate compliance with this requirement based
on pre-installed calibrations or manufacturer’s specifications.
However, the commission has amended the rule language to
allow owners or operators additional time to comply with the
± 5% accuracy requirements for existing TFF meters that do
not meet this requirement. These existing TFF meters must be
replaced or recertified to meet the ± 5% accuracy requirement
by March 31, 2007. All TFF meters installed after March 31,
2005, must meet the ± 5% accuracy requirement.
HSC suggested that in §117.213(a)(1)(B)(xiii) the commission
only exempt dilute vapor streams resulting from vessel clean-
ing and routed to an incinerator if the source is a minor source,
not if the source is a major source. HSC states that NO
x
emis-
sion reductions will be needed to meet the new eight-hour ozone
standard, and therefore the commission should not exempt any




The changes in §117.213(a)(1)(B)(xiii) do not exempt dilute va-
por streams resulting from vessel cleaning from controls or va-
por destruction requirements. The change would only remove
the requirement to install a TFF meter in a vapor line containing
a stream originating from the process of cleaning vessels. This
change would not impact the emission reductions necessary for
attainment because the changes will not allow an increase in
emissions nor will the changes exempt units from the emission
specifications in §117.206 or the MECT. The commission revises
the proposed language to clarify that the incinerator used in con-
junction with vessel cleaning itself is not exempt from the TFF
metering requirements. Only the vapor stream resulting from the
cleaning of vessels would be exempt from the TFF metering re-
quirements. All other fuel sources and vapor streams routed to
incinerators remain subject to the TFF metering requirements.
HSC suggested that in §117.213(a)(1)(B)(xiii) the commission
define "good engineering methods." TCC suggested that TCEQ
delete proposed language in §117.213(a)(1)(B)(xiii), "including
calculation methods in general use and accepted in new source
review permitting in Texas." TCC commented that "accepted"
calculation methods for new source review permits are not de-
fined, and should, therefore be deleted.
RESPONSE
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Good engineering practice will vary depending on the specific
operation and source and, therefore, cannot be specifically de-
fined. The requirement to use calculation methods in new source
review permitting is in place to establish the commission’s ex-
pectation for what constitutes good engineering practices for the
purposes of §117.213(a)(1)(B)(xiii). The language addressed by
the commenters is consistent with language used in other com-
mission rules such as the MECT rules in Chapter 101.
TCC suggested that TCEQ should add language in
§117.213(a)(2) concerning alternatives to fuel flow moni-
toring for small heaters less than 10 million British thermal units
per hour (MMBtu/hr) or infrequently used heaters operating less
than 45 calendar days per year. Specifically, TCC suggested
that these small or infrequently used heaters should be allowed
to use maximum design fuel flow rate to estimate fuel flow in
lieu of metering.
RESPONSE
The exemption in §117.203(a)(9) already establishes the mini-
mum size process heater that is subject to the requirements of
the major source rules. This exemption is consistent with the
requirements for sources subject to the minor source rules in
Chapter 117, Subchapter D, Division 2. Also, an infrequently
used (i.e., operating less than 45 days per year) process heater
could have emissions exceeding those of a frequently used unit
depending upon the operating parameters and emission rates
of the units. The commission maintains that fuel monitoring for
the demonstration of compliance with large, small, and/or infre-
quently used units is necessary to ensure that the reductions for
attainment are accurately quantified and enforceable. Therefore,
the commission makes no changes as a result of the comments.
TCC expressed support for the proposed language in
§117.213(a)(2)(C) concerning monthly fuel use records as
an alternative to TFF meters for diesel engines operating with
run time meters.
RESPONSE
The commission appreciates this comment in support of this part
of the rule proposal.
HSC suggested that the commission explain the missing data
procedures in §117.213(c). TCC commented that TCEQ should
delete the proposed language in §117.213(c)(3)(A) concerning
data substitution for NO
x
monitors that are CEMS, indicating
that the data substitution requirements in 40 CFR Part 75
are onerous, unnecessary, and contradict §101.354(b). TCC
also commented that TCEQ should clarify §117.213(c)(3)(D)
regarding whether the use of the data substitution method in
§117.213(c)(3)(A) is optional and that an owner or operator can
use the maximum block one-hour emission rate as measured
during the initial demonstration of compliance.
RESPONSE
The language added to §117.213(c)(3) regarding data substitu-
tion is intended to clarify the rule requirements for missing data
during periods of CEMS or PEMS downtime. TCC’s comment
regarding §117.213(c)(3)(D) is correct; §117.213(c)(3)(D) is pro-
vided as an option to the methods specified in §117.213(c)(3)(A)
- (C). Therefore, the commission’s references to 40 CFR Part 75
are not mandatory unless the owner or operator chooses to fol-
low 40 CFR Part 75 procedures or the unit is already subject to
40 CFR Part 75. The prescriptions in §101.354 are for allowance
deductions in the MECT program. The MECT allowance deduc-
tion methods are not intended to supercede the monitoring re-
quirements of Chapter 117.
TCC commented that TCEQ should clarify that §117.213(f)(7),
concerning PEMS, does not require submittal of information to
the ED for approval.
RESPONSE
The language in §117.213(f) stating that , "The PEMS shall
be subject to the approval of the executive director," regarding
PEMS requirements is similar to the language in §117.213(e)(6)
regarding CEMS requirements. Neither of these provisions are
intended to specifically require submitting information to the
executive director for prior approval before installation and cer-
tification of a CEMS or PEMS for the monitoring requirements
of this rule. Rather, these provisions clarify that the executive
director may require changes if some aspect of the CEMS or
PEMS is determined to be inadequate.
TCC commented that the commission should clarify the applica-
bility of testing and monitoring related to engines. In particular,
TCC requested clarification for the diesel engine monitoring re-
quirements under §117.213(g) and whether diesel engines are
subject to the testing requirements of §117.211.
RESPONSE
The language in §117.214(b)(2)(B), specifying periodic testing
requirements, was added to clarify that all engines must be mon-
itored in accordance with §117.213(g)(1), including diesel en-
gines. Diesel engines that are subject to an emission limitation
of Division 3 are subject to the testing requirements of §117.211.
TCC commented that TCEQ should consider changing the
mass balance equation in §117.214(a)(1)(D)(i) to {a/b x
1,000,000 - (c)(d)} and change the definition of variable "(d)"
to be "the measured molar ratio of NO
x
removal per mole of
ammonia added, as determined by the stack sampling...."
TCC also commented that the reference to §117.111(a)(2) in
§117.214(a)(1)(D)(i) regarding the definition of variable "d,"
should reference §117.211(a)(2).
RESPONSE
The suggested change to the mass balance equation would re-
quire additional testing to accurately determine the ratio of NO
to NO
2
in order to adjust for the molar ratio of NO
x
removal.
Furthermore, the proposed change would only correct for er-
rors in the calculated ammonia slip resulting from a source hav-
ing a significant amount of NO
2
present; other potential sources
of error in the calculated ammonia slip would not be corrected
by the suggested equation. The variable "d," as adopted, is a
general bias correction factor that corrects for any error intro-
duced to the calculated ammonia slip since "d" is determined
based on measured ammonia versus the theoretical ammonia
slip. This correction factor includes error that may result from
the NO to NO
2
ratio as well as other sources of potential er-
rors. Therefore, the commission declines to make the suggested
change to the mass balance equation. The commission agrees
with TCC’s suggested change regarding the rule reference in
§117.214(a)(1)(D)(i) and has changed the rule accordingly.
Powell commented that §117.473(b) should be modified to al-
low any boiler or process heater with a maximum rated capacity
greater than 2.0 MMBtu/hr that has an annual heat input less
than or equal to 9.0 (109) BTU per calendar year to be exempt.
RESPONSE
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The commission’s proposal did not modify §117.473. There-
fore, the commission declines to make the suggested change
because affected persons would not have an opportunity for no-
tice and comment on the change.
Powell suggested that §117.479(a)(1) be modified to allow a util-
ity company’s gas meter to be used as an acceptable TFF meter.
Powell further stated that this change would save school districts
money and would aid in compliance.
RESPONSE
The suggested change is not necessary. Any gas meter that
satisfies the requirements of §117.479(a)(1) may be used by an
owner or operator; this might include a utility company’s gas me-
ter. The owner or operator is responsible for verifying that the
particular gas meter installed by the utility company supplying
natural gas to the site meets all requirements in the rules. No
change to the rule has been made in response to this comment.
Powell also suggested that school districts would save money if
§117.479(a)(1) were modified to allow one totalizing gas meter
for multiple boilers claiming the exemption in §117.473(b).
RESPONSE
The commission has provided two alternatives in
§117.479(a)(2)(B) and (D) that would allow an owner or
operator to use one TFF meter for more than one unit. The
commission has included in the adopted rule a new alternative
in §117.479(a)(2)(E) specifically intended for school districts. In
addition, adopted §117.479(a)(2)(F) clarifies that TFF meter
sharing is allowed for units exempted under §117.473(b),
provided that all units at the same site qualify for the exemption
and the total fuel usage for the entire site meets the appropriate
fuel usage limitation.
Powell suggested that school districts would also be provided
some financial relief if the commission removed all references
to "emission limitations of §117.475 of this title" from §117.479,
including requirements for TFF meters, recordkeeping, etc.
RESPONSE
This suggested change would not provide financial relief be-
cause if this language were removed, the sources would still be
subject to the requirements specified in §117.479. The testing,
monitoring, recordkeeping, and reporting requirements specified
in §117.479 for units subject to the ESADs are necessary for the
commission to verify compliance. The adopted rule provides fi-
nancial relief by providing alternatives to the TFF meter require-
ments as previously noted in this preamble.
Powell suggests rewording §117.479(e) to allow portable com-
bustion analyzers to be used. Powell stated that this would allow
for more a practical test run time period, and would reduce costs
to school districts.
RESPONSE
During the recent adopted revisions to 40 CFR Part 60, Subpart
GG, "Standards of Performance for Stationary Gas Turbines,"
in the July 8, 2004, Federal Register (69 FR 41346 - 41364),
the EPA allowed the use of ASTM D6522-00, "Standard Test
Method for Determination of Nitrogen Oxides, Carbon Monox-
ide, and Oxygen Concentrations in Emissions from Natural Gas-
Fired Reciprocating Engines, Combustion Turbines, Boilers, and
Process Heaters Using Portable Analyzers," for conducting per-
formance tests required for Subpart GG. While not all meth-
ods that use portable analyzers may be appropriate for con-
ducting performance tests, the commission recognizes that the
EPA has evaluated the use of portable analyzers according to
ASTM D6522-00 and determined that the method is acceptable
for conducting performance tests on certain sources. The com-
mission has also reviewed ASTM D6522-00 and determined that
portable analyzers, if used according to the procedures specified
in the ASTM method, can generate results of sufficient quality to
satisfy the intent of the performance testing requirements of this
rule. In addition, the commission recognizes that some cost sav-
ings may be realized by owners or operators if this ASTM method
is allowed as an alternative to the EPA test methods already
specified in §117.479(e). Therefore, the commission has revised
§117.479(e) to allow the use of ASTM D6522-00 for performance
tests on natural gas-fired reciprocating engines, combustion tur-
bines, boilers, and process heaters. The use of ASTM D6522-00
for performance testing on all other sources will be considered
on a case-by-case basis as provided in §117.479(e)(3)(F).
Dow and TCC commented that the commission should take a
more flexible approach to CEMS and PEMS requirements for
combustion sources that plan to cease operations shortly af-
ter March 31, 2005, and suggested revised rule language for
§117.520(c)(2)(G). Specifically, Dow and TCC suggested chang-
ing the date that units must be permanently shut down from May
31, 2005, to September 31, 2005. The commenters also sug-
gested that the requirement to conduct a reference method test
between March 31, 2005, and May 31, 2005, was overly restric-
tive and that an owner or operator should be allowed to use ear-
lier test results. Finally, Dow and TCC commented that a provi-
sion should be included to allow the executive director to grant
extensions beyond September 30, 2005, on a case-by-case ba-
sis.
RESPONSE
The commission agrees with the commenters’ suggested
change to extend the date that the unit must be permanently
shut down to September 30, 2005. This six-month time frame
is necessary to address most situations the commission is
aware of that companies have planned a permanent shutdown
shortly after March 31, 2005, and does not adversely impact the
long-term enforcement or effectiveness of the rule. The adopted
rulemaking allows a unit that is required to install CEMS to
operate until September 30, 2005, without a CEMS. However,
the commission maintains that the requirements to install CEMS
are necessary to demonstrate compliance with the emission
specifications and the MECT and that the compliance with
the associated reductions is the mechanism for demonstrating
attainment with the NAAQS. The requirement to conduct a new
stack test is necessary to provide the commission with accurate
and current representations of the emissions during that period.
Older tests may not reflect recent adjustments made to the
unit for more current operating scenarios and demands. The
cost savings realized by not having to install the required
CEMS or PEMS will greatly outweigh the cost associated with
performing a new stack test. Also, the suggested provision to
allow open-ended extensions beyond the compliance date on a
case-by-case basis would erode the enforcement of the rules
and would impact the approvability of the SIP. Therefore, the
commission declines to make the suggested changes regarding
the use of prior test results and case-by-case extensions.
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Dow and TCC urged the commission to adopt the technical cor-
rection prior to the March 31, 2005, compliance date to ensure
that the regulated community does not have to comply with rules
that are in the process of being changed.
RESPONSE
The commission will consider this proposal for adoption on April
27, 2005.
The EPA Region 6 recommended that the commission include an
appropriate corresponding CO emission specification for the 0.5
g NO
x
/hp-hr emission specification for lean-burn and rich-burn
engines.
RESPONSE
It was the intent of the commission that units subject to
§117.206(b)(3) be subject to the 3.0 g CO/hp-hr emission
specification in §117.205(d) or §117.206(b)(2). However,
the proposed applicability section, §117.201, inadvertently
exempted engines in Ellis, Johnson, Kaufman, Parker, and
Rockwall Counties from the CO limit specified in §117.205(d)
or §117.206(b)(2). Therefore, the commission has revised
§117.206(b)(3) to include the 3.0 g/hp-hr CO emission specifi-
cation.
Mayor Cluck stated support for the commission’s work with the
EPA to bring cleaner air to north Texans.
RESPONSE
The commission appreciates the support of Mayor Cluck and will
continue to work with the EPA to improve air quality in the north
Texas region.
SUBCHAPTER B. COMBUSTION AT MAJOR
SOURCES
DIVISION 1. UTILITY ELECTRIC




The amendment is adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
§5.105, concerning General Policy, that authorize the com-
mission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code; and under Texas Health
and Safety Code, §382.017, concerning Rules, that authorizes
the commission to adopt rules consistent with the policy and
purposes of the Texas Clean Air Act. The amendments are also
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, that establishes the commission’s
purpose to safeguard the state air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
that authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; and
§382.016, concerning Monitoring Requirements; Examination
of Records, that authorizes the commission to prescribe reason-
able requirements for measuring and monitoring the emissions
of air contaminants. The amendment is also adopted under 42
USC, §7410, that requires states to introduce pollution control
measures in order to reach specific air quality standards in
particular areas of the state.
The adopted amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.016.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501754
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: May 19, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 239-6087
♦ ♦ ♦
DIVISION 3. INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL COMBUSTION
SOURCES IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.201, 117.203, 117.206, 117.213, 117.214
STATUTORY AUTHORITY
The amendments are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, that authorize the
commission to adopt rules necessary to carry out its powers
and duties under the Texas Water Code; and under Texas
Health and Safety Code, §382.017, concerning Rules, that
authorizes the commission to adopt rules consistent with the
policy and purposes of the Texas Clean Air Act. The amend-
ments are also adopted under Texas Health and Safety Code,
§382.002, concerning Policy and Purpose, that establishes the
commission’s purpose to safeguard the state air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, that authorizes the commission to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, that authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state’s air;
and §382.016, concerning Monitoring Requirements; Examina-
tion of Records, that authorizes the commission to prescribe
reasonable requirements for measuring and monitoring the
emissions of air contaminants. The amendments are also
adopted under 42 USC, §7410, that requires states to introduce
pollution control measures in order to reach specific air quality
standards in particular areas of the state.
The adopted amendments implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.016.
§117.203. Exemptions.
(a) Units exempted from the provisions of this division
(relating to Industrial, Commercial, and Institutional Combustion
Sources in Ozone Nonattainment Areas), except as may be specified in
§§117.206(i), 117.209(c)(1), 117.213(i), 117.214(a)(2), 117.216(a)(5),
and 117.219(f)(6) and (10) of this title (relating to Emission Specifica-
tions for Attainment Demonstrations; Initial Control Plan Procedures;
Continuous Demonstration of Compliance; Emission Testing and
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Monitoring for the Houston-Galveston Attainment Demonstration;
Final Control Plan Procedures for Attainment Demonstration Emis-
sion Specifications; and Notification, Recordkeeping, and Reporting
Requirements), include the following:
(1) any new units placed into service after November 15,
1992, except for new units which are qualified, at the option of the
owner or operator, as functionally identical replacement for existing
units under §117.205(a)(3) of this title (relating to Emission Specifi-
cations for Reasonably Available Control Technology (RACT)). Any
emission credits resulting from the operation of such replacement units
shall be limited to the cumulative maximum rated capacity of the units
replaced;
(2) any industrial, commercial, or institutional boiler or
process heater with a maximum rated capacity of less than 40 million
British thermal units per hour (MMBtu/hr);
(3) heat treating furnaces and reheat furnaces. This exemp-
tion shall no longer apply to any heat treating furnace or reheat furnace
with a maximum rated capacity of 20 MMBtu/hr or greater in the Hous-
ton-Galveston ozone nonattainment area after the appropriate compli-
ance date(s) for emission specifications for attainment demonstrations
specified in §117.520 of this title (relating to Compliance Schedule
for Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas);
(4) flares, incinerators, pulping liquor recovery furnaces,
sulfur recovery units, sulfuric acid regeneration units, molten sulfur ox-
idation furnaces, and sulfur plant reaction boilers. This exemption shall
no longer apply to the following units in the Houston-Galveston ozone
nonattainment area after the appropriate compliance date(s) for emis-
sion specifications for attainment demonstrations specified in §117.520
of this title:
(A) incinerators with a maximum rated capacity of 40
MMBtu/hr or greater; and
(B) pulping liquor recovery furnaces;
(5) dryers, kilns, or ovens used for drying, baking, cook-
ing, calcining, and vitrifying. This exemption shall no longer apply to
the following units in the Houston-Galveston ozone nonattainment area
after the appropriate compliance date(s) for emission specifications for
attainment demonstrations specified in §117.520 of this title:
(A) magnesium chloride fluidized bed dryers; and
(B) lime kilns and lightweight aggregate kilns;
(6) stationary gas turbines and stationary internal combus-
tion engines, which are used as follows:
(A) in research and testing;
(B) for purposes of performance verification and test-
ing;
(C) solely to power other engines or gas turbines during
startups;
(D) exclusively in emergency situations, except that op-
eration for testing or maintenance purposes is allowed for up to 52
hours per year, based on a rolling 12-month average. Any new, mod-
ified, reconstructed, or relocated stationary diesel engine placed into
service on or after October 1, 2001, in the Houston-Galveston ozone
nonattainment area is ineligible for this exemption. For the purposes of
this subparagraph, the terms "modification" and "reconstruction" have
the meanings defined in §116.10 of this title (relating to General Defi-
nitions) and 40 Code of Federal Regulations (CFR) §60.15 (December
16, 1975), respectively, and the term "relocated" means to newly install
at an account, as defined in §101.1 of this title (relating to Definitions),
a used engine from anywhere outside that account;
(E) in response to and during the existence of any offi-
cially declared disaster or state of emergency;
(F) directly and exclusively by the owner or operator for
agricultural operations necessary for the growing of crops or raising of
fowl or animals; or
(G) as chemical processing gas turbines;
(7) stationary gas turbines with a megawatt (MW) rating of
less than 1.0 MW;
(8) stationary internal combustion engines which are:
(A) located in the Houston-Galveston ozone nonattain-
ment area with a horsepower (hp) rating of less than 150 hp; or
(B) located in the Beaumont-Port Arthur or Dallas-Fort
Worth ozone nonattainment area with a hp rating of less than 300 hp;
(9) any boiler or process heater with a maximum rated ca-
pacity of 2.0 MMBtu/hr or less;
(10) any stationary diesel engine in the Beaumont-Port
Arthur or Dallas-Fort Worth ozone nonattainment area;
(11) any stationary diesel engine placed into service before
October 1, 2001, in the Houston-Galveston ozone nonattainment area
which:
(A) operates less than 100 hours per year, based on a
rolling 12-month average; and
(B) has not been modified, reconstructed, or relocated
on or after October 1, 2001. For the purposes of this subparagraph,
the terms "modification" and "reconstruction" have the meanings de-
fined in §116.10 of this title and 40 CFR §60.15 (December 16, 1975),
respectively, and the term "relocated" means to newly install at an ac-
count, as defined in §101.1 of this title, a used engine from anywhere
outside that account;
(12) any new, modified, reconstructed, or relocated station-
ary diesel engine placed into service in the Houston-Galveston ozone
nonattainment area on or after October 1, 2001, which:
(A) operates less than 100 hours per year, based on a
rolling 12-month average, in other than emergency situations; and
(B) meets the corresponding emission standard for non-
road engines listed in 40 CFR §89.112(a), Table 1 (October 23, 1998)
and in effect at the time of installation, modification, reconstruction, or
relocation. For the purposes of this paragraph, the terms "modification"
and "reconstruction" have the meanings defined in §116.10 of this title
and 40 CFR §60.15 (December 16, 1975), respectively, and the term
"relocated" means to newly install at an account, as defined in §101.1
of this title, a used engine from anywhere outside that account; and
(13) any cogeneration boiler in the Beaumont-Port Arthur
ozone nonattainment area that recovers waste heat from, or utilizes as
a fuel source the tail gas from one or more carbon black reactors.
(b) The exemptions in subsection (a)(1), (2), (7), and (8)(A)
of this section shall no longer apply in the Houston-Galveston ozone
nonattainment area after the appropriate compliance date(s) for emis-
sion specifications for attainment demonstrations specified in §117.520
of this title.
(c) The exemption in subsection (a)(1) of this section will no
longer apply to units subject to §117.206(b)(3) of this title.
§117.206. Emission Specifications for Attainment Demonstrations.
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(a) Beaumont-Port Arthur. No person shall allow the dis-
charge into the atmosphere from any gas-fired boiler or process heater
with a maximum rated capacity equal to or greater than 40 million
British thermal units per hour (MMBtu/hr) in the Beaumont-Port
Arthur ozone nonattainment area, emissions of nitrogen oxides (NO
x
)
in excess of the following, except as provided in subsections (f) and
(g) of this section:
(1) boilers, 0.10 pound (lb) NO
x
per MMBtu of heat input;
and
(2) process heaters, 0.08 lb NO
x
per MMBtu of heat input.
(b) Dallas-Fort Worth. No person shall allow the discharge
into the atmosphere emissions in excess of the following emission spec-
ifications, except as provided in subsections (f) and (g) of this section.
(1) Gas-fired boilers in Collin, Dallas, Denton, and Tarrant
Counties with a maximum rated capacity equal to or greater than 40
MMBtu/hr, must comply with 30 parts per million by volume (ppmv)
NO
x
, at 3.0% oxygen (O
2
), dry basis, according to the applicable sched-
ule in §117.520(b)(1) of this title (relating to Compliance Schedule
for Industrial, Commercial, and Institutional Combustion Sources in
Ozone Nonattainment Areas).
(2) Gas-fired and dual-fuel, lean-burn, stationary recip-
rocating internal combustion engines in Collin, Dallas, Denton, and
Tarrant Counties rated 300 horsepower (hp) or greater, must comply
with 2.0 grams NO
x
per horsepower hour (g NO
x
/hp-hr) and 3.0 g
carbon monoxide (CO)/hp-hr, according to the applicable schedule in
§117.520(b)(1) of this title.
(3) Gas-fired stationary reciprocating internal combustion
engines in Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker,
Rockwall, and Tarrant Counties rated 300 hp or greater, must comply
with the following emission limits, according to the applicable schedule
in §117.520(b)(2) of this title:




(i) placed into service before January 1, 2000, which
have not been modified, reconstructed, or relocated on or after Jan-
uary 1, 2000, 2.0 g NO
x
/hp-hr. For the purposes of this clause, the
terms "modification" and "reconstruction" have the meanings defined
in §116.10 of this title (relating to General Definitions) and 40 CFR
§60.15 (December 16, 1975), respectively, and the term "relocated"
means to newly install at an account, as defined in §101.1 of this title
(relating to Definitions), a used engine from anywhere outside that ac-
count; and
(ii) installed, modified, and reconstructed, or relo-
cated on or after January 1, 2000, 0.50 g NO
x
/hp-hr; and
(C) all lean-burn and rich-burn engines, 3.0 g CO/hp-hr.
(c) Houston-Galveston. In the Houston-Galveston ozone
nonattainment area, the emission rate values used to determine alloca-
tions for Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program) shall be the lower of any
applicable permit limit in a permit issued before January 2, 2001; any
permit issued on or after January 2, 2001, for which the owner or
operator submitted an application determined to be administratively
complete by the executive director before January 2, 2001; any limit
in a permit by rule under which construction commenced by January
2, 2001; or the following emission specifications:
(1) gas-fired boilers:
(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.020 lb NO
x
per MMBtu;
(B) with a maximum rated capacity equal to or greater




(C) with a maximum rated capacity less than 40
MMBtu/hr, 0.036 lb NO
x






(2) fluid catalytic cracking units (including CO boilers, CO
furnaces, and catalyst regenerator vents), one of the following:





(B) a 90% NO
x
reduction of the exhaust concentration
used to calculate the June - August 1997 daily NO
x
emissions. To en-
sure that this emission specification will result in a real 90% reduction
in actual emissions, a consistent methodology shall be used to calculate
the 90% reduction; or
(C) alternatively, for units which did not use a contin-
uous emissions monitoring system (CEMS) or predictive emissions
monitoring system (PEMS) to determine the June - August 1997 ex-
haust concentration, the owner or operator may:
(i) install and certify a NO
x
CEMS or PEMS as spec-
ified in §117.213(e) or (f) of this title (relating to Continuous Demon-
stration of Compliance) no later than June 30, 2001;
(ii) establish the baseline NO
x
emission level to be
the third quarter 2001 data from the CEMS or PEMS;
(iii) provide this baseline data to the executive direc-
tor no later than October 31, 2001; and
(iv) achieve a 90% NO
x
reduction of the exhaust con-
centration established in this baseline;
(3) boilers and industrial furnaces (BIF units) which were
regulated as existing facilities by the EPA at 40 Code of Federal Regu-
lations (CFR) Part 266, Subpart H (as was in effect on June 9, 1993):
(A) with a maximum rated capacity equal to or greater
than 100 MMBtu/hr, 0.015 lb NO
x
per MMBtu; and
(B) with a maximum rated capacity less than 100
MMBtu/hr:
(i) 0.030 lb NO
x
per MMBtu; or
(ii) an 80% reduction from the emission factor used
to calculate the June - August 1997 daily NO
x
emissions. To ensure
that this emission specification will result in a real 80% reduction in
actual emissions, a consistent methodology shall be used to calculate
the 80% reduction;
(4) coke-fired boilers, 0.057 lb NO
x
per MMBtu;
(5) wood fuel-fired boilers, 0.060 lb NO
x
per MMBtu;
(6) rice hull-fired boilers, 0.089 lb NO
x
per MMBtu;
(7) liquid-fired boilers, 2.0 lb NO
x
per 1,000 gallons of liq-
uid burned;
(8) process heaters:
(A) other than pyrolysis reactors:
(i) with a maximum rated capacity equal to or
greater than 40 MMBtu/hr, 0.025 lb NO
x
per MMBtu; and
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(ii) with a maximum rated capacity less 40
MMBtu/hr, 0.036 lb NO
x





, dry basis); and
(B) pyrolysis reactors, 0.036 lb NO
x
per MMBtu;
(9) stationary, reciprocating internal combustion engines:
(A) gas-fired rich-burn engines:
(i) fired on landfill gas, 0.60 g NO
x
/hp-hr; and
(ii) all others, 0.50 g NO
x
/hp-hr;
(B) gas-fired lean-burn engines, except as specified in
subparagraph (C) of this paragraph:
(i) fired on landfill gas, 0.60 g NO
x
/hp-hr; and




(i) with initial start of operation on or before Decem-
ber 31, 2000, 5.83 g NO
x
/hp-hr; and
(ii) with initial start of operation after December 31,
2000, 0.50 g NO
x
/hp-hr; and
(D) diesel engines, excluding dual-fuel engines:
(i) placed into service before October 1, 2001, which
have not been modified, reconstructed, or relocated on or after October
1, 2001, the lower of 11.0 g NO
x
/hp-hr or the emission rate established
by testing, monitoring, manufacturer’s guarantee, or manufacturer’s
other data. For the purposes of this subparagraph, the terms "modifica-
tion" and "reconstruction" have the meanings defined in §116.10 of this
title (relating to General Definitions) and 40 CFR §60.15 (December
16, 1975), respectively, and the term "relocated" means to newly install
at an account, as defined in §101.1 of this title (relating to Definitions),
a used engine from anywhere outside that account; and
(ii) for engines not subject to clause (i) of this sub-
paragraph:
(I) with a horsepower rating of less than 11 hp
which are installed, modified, reconstructed, or relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2004, 7.0 g NO
x
/hp-hr; and




(II) with a horsepower rating of 11 hp or greater,
but less than 25 hp, which are installed, modified, reconstructed, or
relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2004, 6.3 g NO
x
/hp-hr; and




(III) with a horsepower rating of 25 hp or greater,
but less than 50 hp, which are installed, modified, reconstructed, or
relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2003, 6.3 g NO
x
/hp-hr; and




(IV) with a horsepower rating of 50 hp or greater,
but less than 100 hp, which are installed, modified, reconstructed, or
relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2003, 6.9 g NO
x
/hp-hr;
(-b-) on or after October 1, 2003, but before
October 1, 2007, 5.0 g NO
x
/hp-hr; and




(V) with a horsepower rating of 100 hp or greater,
but less than 175 hp, which are installed, modified, reconstructed, or
relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2002, 6.9 g NO
x
/hp-hr;
(-b-) on or after October 1, 2002, but before
October 1, 2006, 4.5 g NO
x
/hp-hr; and




(VI) with a horsepower rating of 175 hp or
greater, but less than 300 hp, which are installed, modified, recon-
structed, or relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2002, 6.9 g NO
x
/hp-hr;
(-b-) on or after October 1, 2002, but before
October 1, 2005, 4.5 g NO
x
/hp-hr; and




(VII) with a horsepower rating of 300 hp or
greater, but less than 600 hp, which are installed, modified, recon-
structed, or relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2005, 4.5 g NO
x
/hp-hr; and




(VIII) with a horsepower rating of 600 hp or
greater, but less than or equal to 750 hp, which are installed, modified,
reconstructed, or relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2005, 4.5 g NO
x
/hp-hr; and




(IX) with a horsepower rating of 750 hp or
greater which are installed, modified, reconstructed, or relocated:
(-a-) on or after October 1, 2001, but before
October 1, 2005, 6.9 g NO
x
/hp-hr; and




(10) stationary gas turbines:








(C) rated at less than 1.0 MW, 0.26 lb NO
x
per MMBtu;
(11) duct burners used in turbine exhaust ducts, the corre-
sponding gas turbine emission specification of paragraph (10) of this
subsection;
(12) pulping liquor recovery furnaces, either:
(A) 0.050 lb NO
x
per MMBtu; or
(B) 1.08 lb NO
x
per air-dried ton of pulp (ADTP);
(13) kilns:
(A) lime kilns, 0.66 lb NO
x
per ton of calcium oxide
(CaO); and
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(B) reheat furnaces, 0.062 lb NO
x
per MMBtu;
(15) magnesium chloride fluidized bed dryers, a 90% re-




(16) incinerators, either of the following:
(A) an 80% reduction from the emission factor used to
calculate the June - August 1997 daily NO
x
emissions. To ensure that
this emission specification will result in a real 80% reduction in actual
emissions, a consistent methodology shall be used to calculate the 80%
reduction; or
(B) 0.030 lb NO
x
per MMBtu; and
(17) as an alternative to the emission specifications in para-
graphs (1) - (16) of this subsection for units with an annual capacity fac-
tor of 0.0383 or less, 0.060 lb NO
x
per MMBtu. For units placed into
service on or before January 1, 1997, the 1997 - 1999 average annual
capacity factor shall be used to determine whether the unit is eligible
for the emission specification of this paragraph. For units placed into
service after January 1, 1997, the annual capacity factor shall be cal-
culated from two consecutive years in the first five years of operation
to determine whether the unit is eligible for the emission specification
of this paragraph, using the same two consecutive years chosen for the
activity level baseline. The five-year period begins at the end of the





(1) In the Beaumont-Port Arthur and Dallas-Fort Worth
ozone nonattainment areas, the emission limits of subsections (a) and
(b) of this section shall apply:
(A) if the unit is operated with a NO
x
CEMS or PEMS
under §117.213 of this title, either as:
(i) a rolling 30-day average period, in the units of the
applicable standard;
(ii) a block one-hour average, in the units of the ap-
plicable standard, or alternatively;
(iii) a block one-hour average, in pounds per hour,
for boilers and process heaters, calculated as the product of the boiler’s




(B) if the unit is not operated with a NO
x
CEMS or
PEMS under §117.213 of this title, a block one-hour average, in the
units of the applicable standard. Alternatively for boilers and process
heaters, the emission limits may be applied in lbs per hour, as specified
in subparagraph (A)(iii) of this paragraph.
(2) In the Houston-Galveston ozone nonattainment area,
the averaging time for the emission limits of subsection (c) of this sec-
tion shall be as specified in Chapter 101, Subchapter H, Division 3
of this title, except that electric generating facilities (EGFs) shall also
comply with the daily and 30-day system cap emission limitations of
§117.210 of this title (relating to System Cap).
(e) Related emissions. No person shall allow the discharge
into the atmosphere from any unit subject to NO
x
emission specifica-
tions in subsection (a), (b), or (c) of this section, emissions in excess
of the following, except as provided in §117.221 of this title (relating
to Alternative Case Specific Specifications) or paragraph (3) or (4) of
this subsection:
(1) CO, 400 ppmv at 3.0% O
2
, dry basis (or alternatively,
3.0 g/hp-hr for stationary internal combustion engines; or 775 ppmv at
7.0% O
2
, dry basis for wood fuel-fired boilers or process heaters):
(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and
(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO; and
(2) for units which inject urea or ammonia into the exhaust
stream for NO
x
control, ammonia emissions of ten ppmv at 3.0% O
2
,
dry, for boilers and process heaters; 15% O
2
, dry, for stationary gas tur-
bines (including duct burners used in turbine exhaust ducts), gas-fired
lean-burn engines, and lightweight aggregate kilns; 0.0% O
2
, dry, for
fluid catalytic cracking units (including CO boilers, CO furnaces, and
catalyst regenerator vents); 7.0% O
2
, dry, for BIF units which were reg-
ulated as existing facilities by the EPA at 40 CFR Part 266, Subpart H
(as was in effect on June 9, 1993), wood-fired boilers, and incinerators;
and 3.0% O
2
, dry, for all other units, based on:
(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or
(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.
(3) The correction of CO emissions to 3.0% O
2
, dry basis,
in paragraph (1) of this subsection does not apply to the following units:
(A) lightweight aggregate kilns; and
(B) boilers and process heaters operating at less than
10% of maximum load and with stack O
2
in excess of 15% (i.e., hot-
standby mode).
(4) The CO limits in paragraph (1) of this subsection do not
apply to the following units:
(A) stationary internal combustion engines subject to
subsection (b)(2) of this section or §117.205(e) of this title (relating
to Emission Specifications for Reasonably Available Control Technol-
ogy (RACT));
(B) BIF units which were regulated as existing facilities
by the EPA at 40 CFR Part 266, Subpart H (as was in effect on June 9,
1993) and which are subject to subsection (c)(3) of this section; and
(C) incinerators subject to the CO limits of one of the
following:
(i) §111.121 of this title (relating to Single-, Dual-,
and Multiple-Chamber Incinerators);
(ii) §113.2072 of this title (relating to Emission Lim-
its) for hospital/medical/infectious waste incinerators; or
(iii) 40 CFR Part 264 or 265, Subpart O, for haz-
ardous waste incinerators.
(f) Compliance flexibility.
(1) In the Beaumont-Port Arthur and Dallas-Fort Worth
ozone nonattainment areas, an owner or operator may use any of
the following alternative methods to comply with the NO
x
emission
specifications of this section:
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(A) §117.207 of this title (relating to Alternative Plant-
wide Emission Specifications);
(B) §117.223 of this title (relating to Source Cap); or
(C) §117.570 (relating to Use of Emissions Credits for
Compliance).
(2) Section 117.221 of this title is not an applicable method
of compliance with the NO
x
emission specifications of this section.
(3) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia limits of this section in
accordance with §117.221 of this title.
(4) In the Houston-Galveston ozone nonattainment area, an
owner or operator may not use the alternative methods specified in
§§117.207, 117.223, and 117.570 of this title to comply with the NO
x
emission specifications of this section. The owner or operator shall use
the mass emissions cap and trade program in Chapter 101, Subchapter
H, Division 3 of this title to comply with the NO
x
emission specifi-
cations of this section, except that EGFs shall also comply with the
daily and 30-day system cap emission limitations of §117.210 of this
title. An owner or operator may use the alternative methods specified
in §117.570 of this title for purposes of complying with §117.210 of
this title.
(g) Exemptions. Units exempted from the emissions specifica-
tions of this section include the following in the Beaumont-Port Arthur
and Dallas-Fort Worth ozone nonattainment areas:
(1) any industrial, commercial, or institutional boiler or
process heater with a maximum rated capacity less than 40 MMBtu/hr;
and
(2) units exempted from emission specifications in
§117.205(h)(2) - (5) and (9) of this title.
(h) Prohibition of circumvention. In the Houston-Galveston
ozone nonattainment area:
(1) the maximum rated capacity used to determine the ap-
plicability of the emission specifications in subsection (c) of this sec-
tion and the initial control plan, compliance demonstration, monitor-
ing, testing requirements, and final control plan in §§117.209, 117.211,
117.213, 117.214, and 117.216 of this title (relating to Initial Con-
trol Plan Procedures; Initial Demonstration of Compliance; Continu-
ous Demonstration of Compliance; Emission Testing and Monitoring
for the Houston-Galveston Attainment Demonstration; and Final Con-
trol Plan Procedures for Attainment Demonstration Emission Specifi-
cations) shall be:
(A) the greater of the following:
(i) the maximum rated capacity as of December 31,
2000; or
(ii) the maximum rated capacity after December 31,
2000; or
(B) alternatively, the maximum rated capacity autho-
rized by a permit issued under Chapter 116 of this title (relating to Con-
trol of Air Pollution by Permits for New Construction or Modification)
on or after January 2, 2001, for which the owner or operator submitted
an application determined to be administratively complete by the exec-
utive director before January 2, 2001, provided that the maximum rated
capacity authorized by the permit issued on or after January 2, 2001,
is no less than the maximum rated capacity represented in the permit
application as of January 2, 2001;
(2) a unit’s classification is determined by the most specific
classification applicable to the unit as of December 31, 2000. For ex-
ample, a unit that is classified as a boiler as of December 31, 2000, but
subsequently is authorized to operate as a BIF unit, shall be classified
as a boiler for the purposes of this chapter. In another example, a unit
that is classified as a stationary gas-fired engine as of December 31,
2000, but subsequently is authorized to operate as a dual-fuel engine,
shall be classified as a stationary gas-fired engine for the purposes of
this chapter;
(3) changes after December 31, 2000, to a unit subject to
an emission specification in subsection (c) of this section (ESAD unit)
which result in increased NO
x
emissions from a unit not subject to
an emission specification in subsection (c) of this section (non-ESAD
unit), such as redirecting one or more fuel or waste streams containing
chemical-bound nitrogen to an incinerator with a maximum rated ca-
pacity of less than 40 MMBtu/hr or a flare, is only allowed if:
(A) the increase in NO
x
emissions at the non-ESAD unit
is determined using a CEMS or PEMS which meets the requirements
of §117.213(e) or (f) of this title, or through stack testing which meets
the requirements of §117.211(e) of this title; and
(B) a deduction in allowances equal to the increase in
NO
x
emissions at the non-ESAD unit is made as specified in §101.354
of this title (relating to Allowance Deductions);
(4) a source which met the definition of major source on
December 31, 2000, shall always be classified as a major source for
purposes of this chapter. A source which did not meet the definition of
major source (i.e., was a minor source, or did not yet exist) on Decem-
ber 31, 2000, but which at any time after December 31, 2000, becomes
a major source, shall from that time forward always be classified as a
major source for purposes of this chapter; and
(5) the availability under subsection (c)(17) of this section
of an emission specification for units with an annual capacity factor
of 0.0383 or less is based on the unit’s status on December 31, 2000.
Reduced operation after December 31, 2000, cannot be used to qualify
for a more lenient emission specification under subsection (c)(17) of
this section than would otherwise apply to the unit.
(i) Operating restrictions. In the Houston-Galveston ozone
nonattainment area, no person shall start or operate any stationary
diesel or dual-fuel engine for testing or maintenance between the
hours of 6:00 a.m. and noon, except:
(1) for specific manufacturer’s recommended testing
requiring a run of over 18 consecutive hours;
(2) to verify reliability of emergency equipment (e.g.,
emergency generators or pumps) immediately after unforeseen repairs.
Routine maintenance such as an oil change is not considered to be an
unforeseen repair; or
(3) firewater pumps for emergency response training con-
ducted in the months of April through October.
§117.213. Continuous Demonstration of Compliance.
(a) Totalizing fuel flow meters. The owner or operator of units
listed in this subsection shall install, calibrate, maintain, and operate a
totalizing fuel flow meter, with an accuracy of ± 5%, to individually
and continuously measure the gas and liquid fuel usage. A computer
which collects, sums, and stores electronic data from continuous fuel
flow meters is an acceptable totalizer. The owner or operator of units
with totalizing fuel flow meters installed prior to March 31, 2005, that
do not meet the accuracy requirements of this subsection shall either
recertify or replace existing meters to meet the ± 5% accuracy required
as soon as practicable but no later than March 31, 2007. For the purpose
30 TexReg 2878 May 13, 2005 Texas Register
of compliance with this subsection for units having pilot fuel supplied
by a separate fuel system or from an unmonitored portion of the same
fuel system, the fuel flow to pilots may be calculated using the manu-
facturer’s design flow rates rather than measured with a fuel flow meter.
The calculated pilot fuel flow rate must be added to the monitored fuel
flow when fuel flow is totaled.
(1) The units are the following:
(A) for units which are subject to §117.205 of this ti-
tle (relating to Emission Specifications for Reasonably Available Con-
trol Technology (RACT)), for stationary gas turbines which are exempt
under §117.205(h)(7) of this title, and for units in the Beaumont-Port
Arthur and Dallas-Fort Worth ozone nonattainment areas which are
subject to §117.206 of this title (relating to Emission Specifications
for Attainment Demonstrations):
(i) if individually rated more than 40 million British
thermal units (Btu) per hour (MMBtu/hr):
(I) boilers;
(II) process heaters;
(III) boilers and industrial furnaces which were
regulated as existing facilities by the EPA at 40 Code of Federal Reg-
ulations (CFR) Part 266, Subpart H, as was in effect on June 9, 1993;
and
(IV) gas turbine supplemental-fired waste heat
recovery units;
(ii) stationary, reciprocating internal combustion en-
gines not exempt by §117.203(a)(6) or (8) of this title (relating to Ex-
emptions), or §117.205(h)(9) or (10) of this title;
(iii) stationary gas turbines with a megawatt (MW)
rating greater than or equal to 1.0 MW operated more than 850 hours
per year; and
(iv) fluid catalytic cracking unit boilers using sup-
plemental fuel; and
(B) for units in the Houston-Galveston ozone nonattain-
ment area which are subject to §117.206 of this title:
(i) boilers (excluding wood-fired boilers that must
comply by maintaining records of fuel usage as required in §117.219(f)
of this title (relating to Notification, Recordkeeping, and Reporting Re-
quirements) or monitoring in accordance with paragraph (2)(A) of this
subsection);
(ii) process heaters;
(iii) boilers and industrial furnaces which were reg-
ulated as existing facilities by the EPA at 40 CFR Part 266, Subpart H,
as was in effect on June 9, 1993;
(iv) duct burners used in turbine exhaust ducts;
(v) stationary, reciprocating internal combustion en-
gines;
(vi) stationary gas turbines;
(vii) fluid catalytic cracking unit boilers and
furnaces using supplemental fuel;
(viii) lime kilns;
(ix) lightweight aggregate kilns;
(x) heat treating furnaces;
(xi) reheat furnaces;
(xii) magnesium chloride fluidized bed dryers; and
(xiii) incinerators (excluding vapor streams result-
ing from vessel cleaning routed to an incinerator, provided that fuel
usage is quantified using good engineering practices, including calcu-
lation methods in general use and accepted in new source review per-
mitting in Texas. All other fuel and vapor streams shall be monitored
in accordance with subsection (a) of this section.)
(2) The following are alternatives to the fuel flow monitor-
ing requirements of paragraph (1) of this subsection.
(A) Units operating with a nitrogen oxides (NO
x
) and
diluent continuous emissions monitoring system (CEMS) under sub-
section (e) of this section may monitor stack exhaust flow using the
flow monitoring specifications of 40 CFR Part 60, Appendix B, Per-
formance Specification 6 or 40 CFR Part 75, Appendix A.
(B) Units that vent to a common stack with a NO
x
and
diluent CEMS under subsection (e) of this section may use a single
totalizing fuel flow meter.
(C) Diesel engines operating with run time meters may
meet the fuel flow monitoring requirements of this subsection through




(1) The owner or operator shall install, calibrate, maintain,
and operate an O
2
monitor to measure exhaust O
2
concentration on the
following units operated with an annual heat input greater than 2.2(1011)
Btu per year (Btu/yr):
(A) boilers with a rated heat input greater than or equal
to 100 MMBtu/hr; and
(B) process heaters with a rated heat input:
(i) greater than or equal to 100 MMBtu/hr and less
than 200 MMBtu/hr; and
(ii) greater than or equal to 200 MMBtu/hr, except
as provided in subsection (f) of this section.
(2) The following are not subject to this subsection:
(A) units listed in §117.205(h)(3) - (5) and (8) - (10) of
this title;
(B) process heaters operating with a carbon dioxide
(CO
2





monitors required by this subsection are for
process monitoring (predictive monitoring inputs, boiler trim, or
process control) and are only required to meet the location specifica-
tions and quality assurance procedures referenced in subsection (e)
of this section if O
2
is the monitored diluent under that subsection.
However, if new O
2
monitors are required as a result of this subsection,
the criteria in subsection (e) of this section should be considered the




(1) The owner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive




(A) boilers with a rated heat input greater than or equal
to 250 MMBtu/hr and an annual heat input greater than 2.2(1011)
Btu/yr;
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(B) process heaters with a rated heat input greater
than or equal to 200 MMBtu/hr and an annual heat input greater than
2.2(1011) Btu/yr;
(C) boilers and process heaters located in the Beau-
mont-Port Arthur ozone nonattainment area which are vented through
a common stack and the total rated heat input from the units combined
is greater than or equal to 250 MMBtu/hr and the annual heat input
combined is greater than 2.2(1011) Btu/yr;
(D) stationary gas turbines with an MW rating greater
than or equal to 30 MW operated more than 850 hours per year;




(F) units for which the owner or operator elects to com-
ply with the NO
x
emission specifications of §117.205 or §117.206(a)
or (b) of this title using a pound per MMBtu (lb/MMBtu) limit on a
30-day rolling average;
(G) lime kilns and lightweight aggregate kilns in the
Houston-Galveston ozone nonattainment area;
(H) units with a rated heat input greater than or equal to
100 MMBtu/hr which are subject to §117.206(c) of this title; and
(I) fluid catalytic cracking units (including carbon
monoxide (CO) boilers, CO furnaces, and catalyst regenerator vents).
In addition, the owner or operator shall monitor the stack exhaust flow
rate with a flow meter using the flow monitoring specifications of 40
CFR Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.
(2) The following are not required to install CEMS or
PEMS under this subsection:
(A) for purposes of §117.205 or §117.206(a) or (b) of
this title, units listed in §117.205(h)(3) - (5) and (8) - (10) of this title;
and
(B) units subject to the NO
x
CEMS requirements of 40
CFR Part 75.
(3) The owner or operator shall use one of the following
methods to provide substitute emissions compliance data during peri-
ods when the NO
x
monitor is off-line:
(A) if the NO
x
monitor is a CEMS:
(i) subject to 40 CFR Part 75, use the missing data
procedures specified in 40 CFR Part 75, Subpart D (Missing Data Sub-
stitution Procedures); or
(ii) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures specified in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);
(B) use 40 CFR Part 75, Appendix E monitoring in ac-
cordance with §117.113(d) of this title (relating to Continuous Demon-
stration of Compliance);
(C) if the NO
x
monitor is a PEMS:
(i) use the methods specified in 40 CFR Part 75,
Subpart D; or
(ii) use calculations in accordance with §117.113(f)
of this title; or
(D) if the methods specified in subparagraphs (A) - (C)
of this paragraph are not used, the owner or operator shall use the
maximum block one-hour emission rate as measured during the ini-
tial demonstration of compliance required in §117.211(f) of this title
(relating to Initial Demonstration of Compliance).
(d) CO monitoring. The owner or operator shall monitor CO
exhaust emissions from each unit listed in subsection (c)(1) of this sec-
tion using one or more of the following methods:
(1) install, calibrate, maintain, and operate a:
(A) CEMS in accordance with subsection (e) of this
section; or
(B) PEMS in accordance with subsection (f) of this sec-
tion; or
(2) sample CO as follows:
(A) with a portable analyzer (or 40 CFR Part 60, Appen-
dix A reference method test apparatus) after manual combustion tuning
or manual burner adjustments conducted for the purpose of minimizing
NO
x




emissions are sampled with a portable ana-
lyzer or 40 CFR Part 60, Appendix A reference method test apparatus;
or
(ii) the resulting NO
x
emissions measured by CEMS
or predicted by PEMS are lower than levels for which CO emissions
data was previously gathered; and
(B) sample CO emissions using the test methods and
procedures of 40 CFR Part 60 in conjunction with any relative accuracy
test audit (RATA) of the NO
x
and diluent analyzer.
(e) CEMS requirements. The owner or operator of any CEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following.
(1) Except as specified in paragraph (5) of this subsection,
the CEMS shall meet the requirements of 40 CFR Part 60 as follows:
(A) Section 60.13;
(B) Appendix B:
(i) Performance Specification 2, for NO
x
in terms
of the applicable standard (in parts per million by volume (ppmv),
lb/MMBtu, or grams per horsepower-hour (g/hp-hr)). An alternative
relative accuracy requirement of ± 2.0 ppmv from the reference method
mean value is allowed;
(ii) Performance Specification 3, for diluent; and
(iii) Performance Specification 4, for CO, for own-
ers or operators electing to use a CO CEMS; and
(C) after the final compliance date or date of required
submittal of CEMS performance evaluation, conduct audits in accor-
dance with §5.1 of Appendix F, quality assurance procedures for NO
x
,
CO and diluent analyzers, except that a cylinder gas audit or relative ac-
curacy audit may be performed in lieu of the annual RATA required in
§5.1.1. However, if the optional alternative relative accuracy require-
ment of subparagraph (B)(i) of this paragraph (or equivalent) from the
reference method mean value is used, then an annual RATA must be
performed.




, unless using an ex-
haust flow meter as provided in subsection (a)(2) of this section.
(3) For units that are subject to §117.205 of this title, and
for units in the Beaumont-Port Arthur and Dallas-Fort Worth ozone
nonattainment areas:
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(A) each individual stack must be analyzed separately
for single units with multiple exhaust stacks; and
(B) one CEMS may be shared among units or among
multiple exhaust stacks on a single unit, provided:
(i) the exhaust stream of each stack is analyzed sep-
arately; and
(ii) the CEMS meets the certification requirements
of paragraph (1) of this subsection for each exhaust stream while the
CEMS is operating in the time-shared mode.
(4) For units in the Houston-Galveston ozone nonattain-
ment area that are subject to §117.206 of this title:
(A) all bypass stacks must be monitored, in order to
quantify emissions directed through the bypass stack:
(i) if the CEMS is located upstream of the bypass
stack then:
(I) no effluent streams from other potential
sources of NO
x
emissions may be introduced between the CEMS and
the bypass stack; and
(II) the owner/operator shall install, operate, and
maintain a continuous monitoring system to automatically record the
date, time, and duration of each event when the bypass stack is open;
and
(ii) process knowledge and engineering calculations
may be used to determine volumetric flow rate for purposes of calcu-
lating mass emissions for each event when the bypass stack is open,
provided that:
(I) the maximum potential calculated flow rate is
used for emission calculations; and
(II) the owner/operator maintains, and makes
available upon request by the executive director, records of all process
information and calculations used for this determination;
(B) one CEMS may be shared among units or among
multiple exhaust stacks on a single unit, provided:
(i) the exhaust stream of each stack is analyzed sep-
arately;
(ii) the CEMS meets the certification requirements
of paragraph (1) of this subsection for each stack while the CEMS is
operating in the time-shared mode;
(C) exhaust streams of units that vent to a common stack
do not need to be analyzed separately ; and
(D) each individual stack must be analyzed separately
for units with multiple exhaust stacks.
(5) As an alternative to paragraph (1) of this subsection, an
owner or operator may choose to comply with the CEMS requirements
of 40 CFR Part 75 as follows:
(A) general operation requirements in Subpart B,
§75.10(a)(2);
(B) certification procedures and test methods in Subpart
C, §75.20(c) and §75.22;
(C) recordkeeping requirements of the monitoring plan
in Subpart D, §75.53(a) - (c);
(D) appropriate specifications and test procedures in
Appendix A, as follows:
(i) Section 1 (Installation and Measurement Loca-
tion);
(ii) Section 2 (Equipment Specifications);
(iii) Section 3 (Performance Specifications);
(iv) Section 4 (Data Acquisition and Handling Sys-
tems);
(v) Section 5 (Calibration Gas);
(vi) Section 6 (Certification Tests and Procedures);
and
(vii) meet either the relative accuracy requirement of
40 CFR Part 75 in percentage only, or the alternative relatively accuracy
requirement of ± 2.0 ppmv from the reference method mean value; and
(E) appropriate quality assurance/quality control proce-
dures in Appendix B, as follows:
(i) Section 1 (Quality Assurance/Quality Control
Program); and
(ii) Section 2 (Frequency of Testing).
(6) The CEMS shall be subject to the approval of the exec-
utive director.
(f) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section must
comply with the following.
(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division (relating to
Continuous Demonstration of Compliance).





(A) using a CEMS:
(i) in accordance with subsection (e)(1)(B)(ii) of this
section; or
(ii) with a similar alternative method approved by
the executive director and the EPA; or
(B) using a PEMS.
(3) Any PEMS shall meet the requirements of 40 CFR Part
75, Subpart E, except as provided in paragraphs (4) and (5) of this
subsection.
(4) The owner or operator may vary from 40 CFR Part 75,
Subpart E if the owner or operator:
(A) demonstrates to the satisfaction of the executive di-
rector and the EPA that the alternative is substantially equivalent to the
requirements of 40 CFR Part 75, Subpart E; or
(B) demonstrates to the satisfaction of the executive di-
rector that the requirement is not applicable.
(5) The owner or operator may substitute the following as
an alternative to the test procedure of Subpart E for any unit:
(A) perform the following alternative initial certifica-
tion tests:
(i) conduct initial RATA at low, medium, and high
levels of the key operating parameter affecting NO
x
using 40 CFR Part
60, Appendix B:
(I) Performance Specification 2, subsection 13.2
(pertaining to NO
x
) in terms of the applicable standard (in ppmv,
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lb/MMBtu, or g/hp-hr). An alternative relative accuracy requirement
of ± 2.0 ppmv from the reference method mean value is allowed;
(II) Performance Specification 3, subsection





(III) Performance Specification 4, subsection
13.2 (pertaining to CO), for owners or operators electing to use a CO
PEMS; and
(ii) conduct an F-test, a t-test, and a correlation anal-
ysis using 40 CFR Part 75, Subpart E at low, medium, and high levels
of the key operating parameter affecting NO
x
:
(I) calculations shall be based on a minimum of
30 successive emission data points at each tested level that are either
15-minute, 20-minute, or hourly averages;
(II) the F-test shall be performed separately at
each tested level;
(III) the t-test and the correlation analysis shall
be performed using all data collected at the three tested levels;
(IV) waivers from the statistical tests and default
reference method standard deviation values for the F-test shall be al-
lowed according to the "TNRCC PEMS Protocol Draft," May 16, 1994;
(V) the correlation analysis may only be tem-
porarily waived following review of the waiver request submittal if:
(-a-) the process design is such that it is
technically impossible to vary the process to result in a concen-
tration change sufficient to allow a successful correlation analysis
statistical test. Any waiver request must also be accompanied with
documentation of the reference method measured concentration,
and documentation that it is less than 50% of the emission limit or
standard. The waiver is to be based on the measured value at the time
of the waiver. Should a subsequent RATA effort identify a change in
the reference method measured value by more than 30%, the statistical
test must be repeated at the next RATA effort to verify the successful
compliance with the correlation analysis statistical test requirement; or





) are determined to be autocorrelated according to the proce-
dures of 40 CFR §75.41(b)(2). A complete analysis of autocorrelation
with support information shall be submitted with the request for waiver.
The statistical test shall be repeated at the next RATA effort to verify
the successful compliance with the correlation analysis statistical test
requirement; and
(VI) all requests for waivers must be submitted to
the executive director for review. The executive director shall approve
or deny each waiver request;
(B) further demonstrate PEMS accuracy and precision
for at least one unit of a category of equipment by performing RATA
and statistical testing in accordance with subparagraph (A) of this para-
graph for each of three successive quarters, beginning:
(i) no sooner than the quarter immediately following
initial certification; and
(ii) no later than the first quarter following the final
compliance date; and
(C) after the final compliance date, perform RATA for
each unit:
(i) at normal load operations;
(ii) using the Performance Specifications of sub-
paragraph (A)(i)(I) - (III) of this paragraph; and
(iii) at the following frequency:
(I) semiannually; or
(II) annually, if following the first semiannual
RATA, the relative accuracy during the previous audit for each
compound monitored by PEMS is less than or equal to 7.5% (or within
± 2.0 ppmv) of the mean value of the reference method test data at
normal load operation; or alternatively,




, for diluent measured by reference method at less than 5% by
volume; or
(-b-) for CO, is no greater than 5.0 ppmv.
(6) The owner or operator shall, for each alternative fuel
fired in a unit, certify the PEMS in accordance with paragraph (5)(A)







) emissions were addressed in the model training process.
(7) The PEMS shall be subject to the approval of the exec-
utive director.
(g) Engine monitoring. The owner or operator of any station-
ary gas engine subject to the emission specifications of this division
shall stack test engine NO
x
and CO emissions as follows.
(1) Engines not using NO
x
CEMS or PEMS.
(A) Use the methods specified in §117.211(e) of this
title.
(B) Sample:
(i) on a biennial calendar basis; or
(ii) within 15,000 hours of engine operation after the
previous emission test, under the following conditions:
(I) install and operate an elapsed operating time
meter; and
(II) submit, in writing, to the executive director
and any local air pollution agency having jurisdiction, biennially after
the initial demonstration of compliance:
(-a-) documentation of the actual recorded
hours of engine operation since the previous emission test; and
(-b-) an estimate of the date of the next re-
quired sampling.
(C) Engines used exclusively in emergency situations
are not required to conduct the testing specified in subparagraph (B) of
this paragraph.
(2) Engines using NO
x
CEMS or PEMS. Engines that use a
chemical reagent for reduction of NO
x
shall monitor in accordance with
subsection (c)(1)(E) of this section and shall comply with the applicable
requirements of this section for CEMS and PEMS.
(h) Monitoring for stationary gas turbines less than 30 MW.
The owner or operator of any stationary gas turbine rated less than 30
MW using steam or water injection to comply with the emission spec-
ifications of §117.205 or §117.207 of this title (relating to Alternative
Plant-wide Emission Specifications) shall either:
(1) install, calibrate, maintain, and operate a NO
x
CEMS or
PEMS in compliance with this section and monitor CO in compliance
with subsection (d) of this section; or
(2) install, calibrate, maintain, and operate a continuous
monitoring system to monitor and record the average hourly fuel and
steam or water consumption:
(A) the system shall be accurate to within ± 5.0%;
30 TexReg 2882 May 13, 2005 Texas Register
(B) the steam-to-fuel or water-to-fuel ratio monitor-
ing data shall constitute the method for demonstrating continuous
compliance with the applicable emission specification of §117.205 or
§117.207 of this title; and
(C) steam or water injection control algorithms are sub-
ject to executive director approval.
(i) Run time meters. The owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed exempt
using the exemption of §117.205(h)(2) or (9) or §117.203(a)(6)(D),
(11), or (12) of this title shall record the operating time with an elapsed
run time meter. Any run time meter installed on or after October 1,
2001, will be non-resettable.
(j) Hydrogen (H
2
) monitoring. The owner or operator claiming
the H
2
multiplier of §117.205(b)(6) or §117.207(g)(4) or (h) of this
title shall sample, analyze, and record every three hours the fuel gas
composition to determine the volume percent H
2
.
(1) The total H
2
volume flow in all gaseous fuel streams to
the unit will be divided by the total gaseous volume flow to determine
the volume percent of H
2
in the fuel supply to the unit.
(2) Fuel gas analysis shall be tested according to American
Society of Testing and Materials (ASTM) Method D1945-81 or ASTM
Method D2650-83, or other methods that are demonstrated to the sat-
isfaction of the executive director and the EPA to be equivalent.
(3) A gaseous fuel stream containing 99% H
2
by volume
or greater may use the following procedure to be exempted from the
sampling and analysis requirements of this subsection.
(A) A fuel gas analysis shall be performed initially us-
ing one of the test methods in this subsection to demonstrate that the
gaseous fuel stream is 99% H
2
by volume or greater.
(B) The process flow diagram of the process unit that
is the source of the H
2
shall be supplied to the executive director to
illustrate the source and supply of the hydrogen stream.
(C) The owner or operator shall certify that the gaseous
fuel stream containing H
2
will continuously remain, as a minimum, at
99% H
2
by volume or greater during its use as a fuel to the combustion
unit.
(k) Data used for compliance.
(1) After the initial demonstration of compliance required
by §117.211 of this title, the methods required in this section shall
be used to determine compliance with the emission specifications of
§117.205 or §117.206(a) or (b) of this title. For enforcement pur-
poses, the executive director may also use other commission compli-
ance methods to determine whether the source is in compliance with
applicable emission limitations.
(2) For units subject to the emission specifications of
§117.206(c) of this title, the methods required in this section and
§117.214 of this title (relating to Emission Testing and Monitoring
for the Houston-Galveston Attainment Demonstration) shall be used
in conjunction with the requirements of Chapter 101, Subchapter H,
Division 3 of this title (relating to Mass Emissions Cap and Trade
Program) to determine compliance. For enforcement purposes, the
executive director may also use other commission compliance methods
to determine whether the source is in compliance with applicable
emission limitations.
(l) Enforcement of NO
x
RACT limits. If compliance with
§117.205 of this title is selected, no unit subject to §117.205 of this
title shall be operated at an emission rate higher than that allowed by
the emission specifications of §117.205 of this title. If compliance
with §117.207 of this title is selected, no unit subject to §117.207
of this title shall be operated at an emission rate higher than that
approved by the executive director under §117.215(b) of this title
(relating to Final Control Plan Procedures for Reasonably Available
Control Technology).
(m) Loss of NO
x
RACT exemption. The owner or operator of
any unit claimed exempt from the emission specifications of this divi-
sion using the low annual capacity factor exemption of §117.205(h)(2)
of this title shall notify the executive director within seven days if the
Btu/yr or hour-per-year limit specified in §117.10 of this title (relating
to Definitions), as appropriate, is exceeded.
(1) If the limit is exceeded, the exemption from the emis-
sion specifications of this division shall be permanently withdrawn.
(2) Within 90 days after loss of the exemption, the owner
or operator shall submit a compliance plan detailing a plan to meet the
applicable compliance limit as soon as possible, but no later than 24
months after exceeding the limit. The plan shall include a schedule
of increments of progress for the installation of the required control
equipment.
(3) The schedule shall be subject to the review and approval
of the executive director.
§117.214. Emission Testing and Monitoring for the Houston-Galve-
ston Attainment Demonstration.
(a) Monitoring requirements.
(1) The owner or operator of units that are subject to the
emission limits of §117.206(c) of this title (relating to Emission Spec-
ifications for Attainment Demonstrations) must comply with the fol-
lowing monitoring requirements.
(A) The nitrogen oxides (NO
x
) monitoring require-
ments of §117.213(c), (e), and (f) of this title (relating to Continuous
Demonstration of Compliance) apply.
(B) The carbon monoxide (CO) monitoring require-
ments of §117.213(d) of this title apply.
(C) The totalizing fuel flow meter requirements of
§117.213(a) of this title apply.
(D) One of the following ammonia monitoring proce-
dures shall be used to demonstrate compliance with the ammonia emis-
sion specification of §117.206(e)(2) of this title for gas-fired or liq-




(i) Mass balance. Calculate ammonia emissions as
the difference between the input ammonia, measured by the ammonia
injection rate, and the ammonia reacted, measured by the differential
NO
x
upstream and downstream of the control device that injects urea
or ammonia into the exhaust stream. The ammonia emissions must be
calculated using the following equation.
Figure: 30 TAC §117.214(a)(1)(D)(i)
(ii) Oxidation of ammonia to nitric oxide (NO).
Convert ammonia to NO using molybdenum oxidizer and measure am-
monia slip by difference using a NO analyzer. The NO analyzer shall
be quality assured in accordance with manufacturer’s specifications
and with a quarterly cylinder gas audit with a ten parts per million
by volume (ppmv) reference sample of ammonia passed through the
probe and confirming monitor response to within ± 2.0 ppmv.
(iii) Stain tubes. Measure ammonia using a sorbent
or stain tube device specific for ammonia measurement in the 5.0 to
10.0 ppmv range. The frequency of sorbent/stain tube testing shall be
daily for the first 60 days of operation, after which the frequency may
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be reduced to weekly testing if operating procedures have been devel-
oped to prevent excess amounts of ammonia from being introduced in
the control device and when operation of the control device has been
proven successful with regard to controlling ammonia slip. Daily sor-
bent or stain tube testing shall resume when the catalyst is within 30
days of its useful life expectancy. Every effort shall be made to take
at least one weekly sample near the normal highest ammonia injection
rate.
(iv) Other methods. Monitor ammonia using an-
other continuous emissions monitoring system (CEMS) or predictive
emissions monitoring system (PEMS) procedure subject to prior
approval of the executive director.
(v) Records. The owner or operator shall maintain
records that are sufficient to demonstrate compliance with the require-
ments of the appropriate clause of this subparagraph. For the sorbent
or stain tube option, these records shall include the ammonia injection
rate and NO
x
stack emissions measured during each sorbent or stain
tube test. The records shall be maintained for a period of at least five
years. Records must be available for inspection by the executive direc-
tor, the EPA, and any local air pollution control agency having juris-
diction upon request.
(E) Installation of monitors shall be performed in accor-
dance with the schedule specified in §117.520(c)(2) of this title (relat-
ing to Compliance Schedule for Industrial, Commercial, and Institu-
tional Combustion Sources in Ozone Nonattainment Areas).
(2) The owner or operator of any stationary diesel engine
claimed exempt using the exemption of §117.203(a)(6)(D), (11), or
(12) of this title (relating to Exemptions) shall comply with the run
time meter requirements of §117.213(i) of this title.
(b) Testing and operating requirements.
(1) The owner or operator of units that are subject to the
emission limits of §117.206(c) of this title shall test the units as speci-
fied in §117.211 of this title (relating to Initial Demonstration of Com-
pliance) in accordance with the schedule specified in §117.520(c)(2) of
this title.
(2) Each stationary internal combustion engine that is not
equipped with a CEMS or PEMS must:
(A) be checked for proper operation of the engine by
recorded measurements of NO
x
and CO emissions at least quarterly
and as soon as practicable within two weeks after each occurrence of
engine maintenance that may reasonably be expected to increase emis-
sions, oxygen (O
2
) sensor replacement, or catalyst cleaning or catalyst
replacement. Stain tube indicators specifically designed to measure
NO
x
concentrations may be acceptable for this documentation, pro-
vided a hot air probe or equivalent device is used to prevent error due to
high stack temperature, and three sets of concentration measurements
are made and averaged. Portable NO
x
analyzers are also acceptable for
this documentation. Quarterly emission testing is not required for those
engines whose monthly run time does not exceed ten hours. This ex-
emption does not diminish the requirement to test emissions after the
installation of controls, major repair work, and any time the owner or
operator believes emissions may have changed; and
(B) be periodically tested as specified in §117.213(g)(1)
of this title.
(3) Each stationary internal combustion engine controlled
with nonselective catalytic reduction (NSCR) shall be equipped with
an automatic air-fuel ratio (AFR) controller that operates on exhaust
O
2
or CO control and maintains AFR in the range required to meet the




testing and monitoring data of subsections (a)
and (b) of this section, together with the level of activity, as defined
in §101.350 of this title (relating to Definitions), shall be used to es-
tablish the emission factor for calculating actual emissions for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating
to Mass Emissions Cap and Trade Program).
(2) For units not operating with CEMS or PEMS, the fol-
lowing apply.
(A) Retesting as specified in subsection (b)(1) of this
section is required within 60 days after any modification that could
reasonably be expected to increase the NO
x
emission rate.
(B) Retesting as specified in subsection (b)(1) of this
section may be conducted at the discretion of the owner or operator
after any modification that could reasonably be expected to decrease
the NO
x
emission rate, including, but not limited to, installation of post-
combustion controls, low-NO
x
burners, low excess air operation, staged
combustion (for example, overfire air), flue gas recirculation (FGR),
and fuel-lean and conventional (fuel-rich) reburn.
(C) The NO
x
emission rate determined by the retesting
shall establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor shall be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title.
(D) All test reports must be submitted to the executive
director for review and approval within 60 days after completion of the
testing.
(3) The emission factor in paragraph (1) or (2) of this sub-
section is multiplied by the unit’s level of activity to determine the
unit’s actual emissions for compliance with Chapter 101, Subchapter
H, Division 3 of this title.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501755
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: May 19, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 239-6087
♦ ♦ ♦
SUBCHAPTER D. SMALL COMBUSTION
SOURCES
DIVISION 2. BOILERS, PROCESS HEATERS,
AND STATIONARY ENGINES AND GAS
TURBINES AT MINOR SOURCES
30 TAC §117.479
STATUTORY AUTHORITY
The amendment is adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
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§5.105, concerning General Policy, that authorize the com-
mission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code; and under Texas Health
and Safety Code, §382.017, concerning Rules, that authorizes
the commission to adopt rules consistent with the policy and
purposes of the Texas Clean Air Act. The amendments are also
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, that establishes the commission’s
purpose to safeguard the state air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
that authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; and
§382.016, concerning Monitoring Requirements; Examination
of Records, that authorizes the commission to prescribe reason-
able requirements for measuring and monitoring the emissions
of air contaminants. The amendment is also adopted under 42
USC, §7410, that requires states to introduce pollution control
measures in order to reach specific air quality standards in
particular areas of the state.
The adopted amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.016.
§117.479. Monitoring, Recordkeeping, and Reporting Requirements.
(a) Totalizing fuel flow meters.
(1) The owner or operator of each unit subject to the emis-
sion limitations of §117.475 of this title (relating to Emission Specifi-
cations) and subject to Chapter 101, Subchapter H, Division 3 of this
title (relating to Mass Emissions Cap and Trade Program) or claimed
exempt under §117.473(b) of this title (relating to Exemptions) shall
install, calibrate, maintain, and operate totalizing fuel flow meters with
an accuracy of ± 5%, to individually and continuously measure the gas
and liquid fuel usage. A computer that collects, sums, and stores elec-
tronic data from continuous fuel flow meters is an acceptable totalizer.
The owner or operator of units with totalizing fuel flow meters installed
prior to March 31, 2005, that do not meet the accuracy requirements of
this subsection shall either recertify or replace existing meters to meet
the ± 5% accuracy required as soon as practicable, but no later than
March 31, 2007. For the purpose of compliance with this subsection
for units having pilot fuel supplied by a separate fuel system or from
an unmonitored portion of the same fuel system, the fuel flow to pilots
may be calculated using the manufacturer’s design flow rates rather
than measured with a fuel flow meter. The calculated pilot fuel flow
rate must be added to the monitored fuel flow when fuel flow is totaled.
(2) The following are alternatives to the fuel flow monitor-
ing requirements of this subsection.
(A) Units operating with a nitrogen oxides (NO
x
)
and diluent continuous emissions monitoring system (CEMS) under
subsection (c) of this section may monitor stack exhaust flow using
the flow monitoring specifications of 40 Code of Federal Regulations
(CFR) Part 60, Appendix B, Performance Specification 6 or 40 CFR
Part 75, Appendix A.
(B) Units that vent to a common stack with a NO
x
and
diluent CEMS under subsection (c) of this section may use a single
totalizing fuel flow meter.
(C) Diesel engines operating with run time meters may
meet the fuel flow monitoring requirements of this subsection through
monthly fuel use records.
(D) Units of the same category of equipment subject to
Chapter 101, Subchapter H, Division 3 of this title may share a single
totalizing fuel flow meter provided:
(i) the owner or operator performs a stack test in ac-
cordance with subsection (e) of this section for each unit sharing the
totalizing fuel flow meter; and
(ii) the testing results from the unit with the highest
emission rate (in pounds per million British thermal units (lb/MMBtu)
or grams per horsepower-hour (g/hp-hr)) are used for reporting pur-
poses in §101.359 of this title (relating to Reporting) for all units shar-
ing the totalizing fuel flow meter.
(E) The owner or operator of a unit or units claimed ex-
empt under §117.473(b) of this title, located at an independent school
district may demonstrate compliance with the exemption by the follow-
ing:
(i) in addition to the records required by subsection
(g)(1) of this section, maintain the following monthly records in ei-
ther electronic or written format. These records must be kept for a pe-
riod of at least five years and must be made available upon request by
authorized representatives of the executive director, the United States
Environmental Protection Agency (EPA), or local air pollution control
agencies having jurisdiction;
(I) total fuel usage for the entire site;
(II) the estimated hours of operation for each
unit;
(III) the estimated average operating rate (e.g., a
percentage of maximum rated capacity) for each unit; and
(IV) the estimated fuel usage for each unit, and
(ii) within 60 days of written request by the execu-
tive director, submit for review and approval all methods, engineering
calculations, and process information used to estimate the hours of op-
eration, operating rates, and fuel usage for each unit.
(F) The owner or operator of units claimed exempt un-
der §117.473(b) of this title may share a single totalizing fuel flow me-
ter to demonstrate compliance with the exemption, provided that:
(i) all affected units at the site qualify for the exemp-
tion under §117.473(b) of this title; and
(ii) the total fuel usage for all units at the site is less
than:
(I) the annual fuel usage limitation in
§117.473(b)(1) of this title; or
(II) the annual fuel usage limitation in
§117.473(b)(2) of this title when all affected units at the site are equal
to or greater than 5.0 MMBtu/hr.
(b) Oxygen (O
2
) monitors. If the owner or operator installs an
O
2
monitor, the criteria in §117.213(e) of this title (relating to Continu-
ous Demonstration of Compliance) should be considered the appropri-
ate guidance for the location and calibration of the monitor.
(c) NO
x
monitors. If the owner or operator installs a CEMS
or predictive emissions monitoring system (PEMS), it shall meet the
requirements of §117.213(e) or (f) of this title.
(d) Monitor installation schedule. Installation of monitors
shall be performed in accordance with the schedule specified in
§117.534 of this title (relating to Compliance Schedule for Boilers,
Process Heaters, and Stationary Engines and Gas Turbines at Minor
Sources).
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(e) Testing requirements. The owner or operator of any unit
subject to the emission limitations of §117.475 of this title shall comply
with the following testing requirements.






(2) One of the ammonia monitoring procedures specified in
§117.214(a)(1)(D) of this title (relating to Emission Testing and Moni-
toring for the Houston-Galveston Attainment Demonstration) must be
used to demonstrate compliance with the ammonia emission specifica-
tion of §117.475(i)(2) of this title for units that inject urea or ammonia
into the exhaust stream for NO
x
control.
(3) All testing must be conducted while operating at the
maximum rated capacity, or as close as practicable. Compliance shall
be determined by the average of three one-hour emission test runs.
Shorter test times may be used, if approved by the executive director.
The following test methods must be used:




(B) Test Method 10, 10A, or 10B (40 CFR Part 60, Ap-
pendix A) for CO;




(D) Test Method 2 (40 CFR Part 60, Appendix A) for
exhaust gas flow and following the measurement site criteria of Test
Method 1, §2.1 (40 CFR Part 60, Appendix A), or Test Method 19 (40
CFR Part 60, Appendix A) for exhaust gas flow in conjunction with
the measurement site criteria of Performance Specification 2, §3.2 (40
CFR Part 60, Appendix B);
(E) American Society of Testing and Materials (ASTM)
Method D1945-91 or ASTM Method D3588-93 for fuel composition;
ASTM Method D1826-88 or ASTM Method D3588-91 for calorific
value; or
(F) EPA-approved alternate test methods or minor mod-
ifications to these test methods as approved by the executive director,
as long as the minor modifications meet the following conditions:
(i) the change does not affect the stringency of the
applicable emission limitation; and
(ii) the change affects only a single source or facility
application.
(G) In lieu of the test methods specified in subpara-
graphs (A) - (C) of this paragraph, the owner or operator may use
ASTM D6522-00 to perform the NO
x
, CO, and O
2
testing required by
this subsection on natural gas-fired reciprocating engines, combustion
turbines, boilers, and process heaters. If the owner or operator elects
to use ASTM D6522-00 for the testing requirements, the report must
contain the information specified in §117.211(g) of this title (relating
to Initial Demonstration of Compliance).
(4) Test results shall be reported in the units of the appli-
cable emission limits and averaging periods. If compliance testing is
based on 40 CFR Part 60, Appendix A reference methods, the report
must contain the information specified in §117.211(g) of this title.
(5) For units equipped with CEMS or PEMS, the CEMS or
PEMS shall be installed and operational before testing under this sub-
section. Verification of operational status shall, as a minimum, include
completion of the initial monitor certification and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.
(6) Initial compliance with the emission specifications of
§117.475 of this title for units operating with CEMS or PEMS shall be




(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.
(A) Retesting as specified in paragraphs (1) - (4) of this
subsection is required within 60 days after any modification that could
reasonably be expected to increase the NO
x
emission rate.
(B) Retesting as specified in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or operator
after any modification that could reasonably be expected to decrease
the NO
x
emission rate, including, but not limited to, installation of post-
combustion controls, low-NO
x
burners, low excess air operation, staged
combustion (for example, overfire air), flue gas recirculation (FGR),
and fuel-lean and conventional (fuel-rich) reburn.
(C) The NO
x
emission rate determined by the retesting
shall establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor shall be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title.
(8) Testing shall be performed in accordance with the
schedule specified in §117.534 of this title.
(9) All test reports must be submitted to the executive di-
rector for review and approval within 60 days after completion of the
testing.
(f) Emission allowances.
(1) For sources that are subject to Chapter 101, Subchapter
H, Division 3 of this title, the NO
x
testing and monitoring data of sub-
sections (a) - (e) of this section, together with the level of activity, as
defined in §101.350 of this title (relating to Definitions), shall be used
to establish the emission factor calculating actual emissions for com-
pliance with Chapter 101, Subchapter H, Division 3 of this title.
(2) The emission factor in subsection (e)(7) of this section
or paragraph (1) of this subsection is multiplied by the unit’s level of
activity to determine the unit’s actual emissions for compliance with
Chapter 101, Subchapter H, Division 3 of this title.
(g) Recordkeeping. The owner or operator of a unit subject to
the emission limitations of §117.475 of this title or claimed exempt un-
der §117.473(b) of this title shall maintain written or electronic records
of the data specified in this subsection. Such records shall be kept for
a period of at least five years and shall be made available upon request
by authorized representatives of the executive director, the EPA, or lo-
cal air pollution control agencies having jurisdiction. The records must
include:
(1) records of annual fuel usage;
(2) for each unit using a CEMS or PEMS in accordance
with subsection (c) of this section, monitoring records of:
(A) hourly emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a block
one-hour average; and
(B) daily emissions and fuel usage (or stack exhaust
flow) for units complying with an emission limit enforced on a rolling
30-day average. Emissions must be recorded in units of:
(i) pound per million British thermal units (Btu) heat
input; and
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(ii) pounds or tons per day;
(3) for each stationary internal combustion engine subject
to the emission limitations of §117.475 of this title, records of:
(A) emissions measurements required by
§117.478(b)(5) of this title (relating to Operating Requirements); and
(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;
(4) records of CO measurements specified in
§117.478(b)(5) of this title;
(5) records of the results of initial certification testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems; and
(6) records of the results of performance testing, including
the testing conducted in accordance with subsection (e) of this section.
(h) Records for exempt engines. Written records of the num-
ber of hours of operation for each day’s operation shall be made for
each engine claimed exempt under §117.473(a)(2)(E), (H), or (I) of
this title or §117.478(b)(5) of this title. In addition, for each engine
claimed exempt under §117.473(a)(2)(E) of this title, written records
shall be maintained of the purpose of engine operation and, if operation
was for an emergency situation, identification of the type of emergency
situation and the start and end times and date(s) of the emergency situa-
tion. The records must be maintained for at least five years and must be
made available upon request to representatives of the executive director,
the EPA, or any local air pollution control agency having jurisdiction.
(i) Run time meters. The owner or operator of any sta-
tionary diesel engine claimed exempt using the exemption of
§117.473(a)(2)(E), (H), or (I) of this title shall record the operating
time with an elapsed run time meter. Any run time meter installed on
or after October 1, 2001, shall be non-resettable.
(j) Records of operation for testing and maintenance. The
owner or operator of each stationary diesel or dual-fuel engine shall
maintain the following records for at least five years and make them
available upon request by authorized representatives of the executive
director, the EPA, or local air pollution control agencies having
jurisdiction:
(1) date(s) of operation;
(2) start and end times of operation;
(3) identification of the engine; and
(4) total hours of operation for each month and for the most
recent 12 consecutive months.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501756
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: May 19, 2005
Proposal publication date: December 3, 2004






The amendment is adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
§5.105, concerning General Policy, that authorize the com-
mission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code; and under Texas Health
and Safety Code, §382.017, concerning Rules, that authorizes
the commission to adopt rules consistent with the policy and
purposes of the Texas Clean Air Act. The amendments are also
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, that establishes the commission’s
purpose to safeguard the state air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
that authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; and
§382.016, concerning Monitoring Requirements; Examination
of Records, that authorizes the commission to prescribe reason-
able requirements for measuring and monitoring the emissions
of air contaminants. The amendment is also adopted under 42
USC, §7410, that requires states to introduce pollution control
measures in order to reach specific air quality standards in
particular areas of the state.
The adopted amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.016.
§117.520. Compliance Schedule for Industrial, Commercial, and In-
stitutional Combustion Sources in Ozone Nonattainment Areas.
(a) The owner or operator of each industrial, commercial, and
institutional source in the Beaumont-Port Arthur ozone nonattainment
area shall comply with the requirements of Subchapter B, Division 3 of
this chapter (relating to Industrial, Commercial, and Institutional Com-
bustion Sources in Ozone Nonattainment Areas) as soon as practicable,
but no later than the dates specified in this subsection.
(1) Reasonably available control technology (RACT). The
owner or operator shall for all units, comply with the requirements of
Subchapter B, Division 3 of this chapter, except as specified in para-
graph (2) of this subsection (relating to lean-burn engines) and para-
graph (3) of this subsection (relating to emission specifications for
attainment demonstration), by November 15, 1999 (final compliance
date), and submit to the executive director:
(A) for units operating without a continuous emissions
monitoring system (CEMS) or predictive emissions monitoring system
(PEMS), the results of applicable tests for initial demonstration of com-
pliance as specified in §117.211 of this title (relating to Initial Demon-
stration of Compliance); by April 1, 1994, or as early as practicable,
but in no case later than November 15, 1999;
(B) for units operating with CEMS or PEMS in accor-
dance with §117.213 of this title (relating to Continuous Demonstration
of Compliance), the results of:
(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and
(ii) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title;
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(iii) no later than:
(I) November 15, 1999, for units complying with
the nitrogen oxides (NO
x
) emission limit on an hourly average; and
(II) January 15, 2000, for units complying with
the NO
x
emission limit on a rolling 30-day average;
(C) a final control plan for compliance in accordance
with §117.215 of this title (relating to Final Control Plan Procedures),
no later than November 15, 1999; and
(D) the first semiannual report required by §117.219(d)
or (e) of this title (relating to Notification, Recordkeeping, and Report-
ing Requirements), covering the period November 15, 1999, through
December 31, 1999, no later than January 31, 2000.
(2) Lean-burn engines. The owner or operator shall for
each lean-burn, stationary, reciprocating internal combustion engine
subject to §117.205(e) of this title (relating to Emission Specifications),
comply with the requirements of Subchapter B, Division 3 of this chap-
ter for those engines as soon as practicable, but no later than November
15, 2001 (final compliance date for lean-burn engines); and
(A) no later than November 15, 2001, submit a revised
final control plan that contains:
(i) the information specified in §117.215 of this title
as it applies to the lean-burn engines; and
(ii) any other revisions to the source’s final control
plan as a result of complying with the lean-burn engine emission spec-
ifications; and
(B) no later than January 31, 2002, submit the first
semiannual report required by §117.219(e) of this title covering the
period November 15, 2001, through December 31, 2001.
(3) Emission specifications for attainment demonstra-
tion. The owner or operator shall comply with the requirements
of §117.206(a) of this title (relating to Emission Specifications for
Attainment Demonstrations) as soon as practicable, but no later than:
(A) May 1, 2003, demonstrate that at least two-thirds of
the NO
x
emission reductions required by §117.206(a) of this title have
been accomplished, as measured either by:
(i) the total number of units required to reduce emis-
sions in order to comply with §117.206(a) of this title using direct com-
pliance with the emission specifications, counting only units still re-
quired to reduce after May 11, 2000; or
(ii) the total amount of emissions reductions
required to comply with §117.206(a) of this title using the alternative
methods to comply, either:
(I) §117.207 of this title (relating to Alternative
Plant-wide Emission Specifications);
(II) §117.223 of this title (relating to Source
Cap); or
(III) §117.570 of this title (relating to Use of
Emissions Credits for Compliance);
(B) May 1, 2003, submit to the executive director:
(i) identification of enforceable emission limits that
satisfy the conditions of subparagraph (A) of this paragraph;
(ii) for units operating without CEMS or PEMS or
for units operating with CEMS or PEMS and complying with the NO
x
emission limit on an hourly average, the results of applicable tests for
initial demonstration of compliance as specified in §117.211 of this
title;
(iii) for units newly operating with CEMS or PEMS
to comply with the monitoring requirements of §117.213(c)(1)(C) of
this title or §117.223 of this title, the applicable CEMS or PEMS per-
formance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title;
(iv) the information specified in §117.216 of this ti-
tle (relating to Final Control Plans Procedures for Attainment Demon-
stration Emission Specifications); and
(v) any other revisions to the source’s final control
plan as a result of complying with the emission specifications in
§117.206(a) of this title;
(C) July 31, 2003, submit to the executive director:
(i) the applicable tests for the initial demonstration
of compliance as specified in §117.211 of this title, for units complying
with the NO
x
emission limit on a rolling 30-day average; and
(ii) the first semiannual report required by
§117.213(c)(1)(C), §117.219(e), and §117.223(e) of this title, cover-
ing the period May 1, 2003, through June 30, 2003;
(D) May 1, 2005, comply with §117.206(a) of this title;
(E) May 1, 2005, submit a revised final control plan that
contains:
(i) a demonstration of compliance with §117.206(a)
of this title;
(ii) the information specified in §117.216 of this ti-
tle; and
(iii) any other revisions to the source’s final con-
trol plan as a result of complying with the emission specifications in
§117.206(a) of this title; and
(F) July 31, 2005, submit to the executive director
the applicable tests for the initial demonstration of compliance as
specified in §117.211 of this title, if using the 30-day average source
cap NO
x
emission limit to comply with the emission specifications in
§117.206(a) of this title.
(b) The owner or operator of each industrial, commercial, and
institutional source in the Dallas-Fort Worth ozone nonattainment area
shall:
(1) comply with the requirements of Subchapter B, Divi-
sion 3 of this chapter as soon as practicable, but no later than March
31, 2002 (final compliance date), except as specified in paragraph (2)
of this subsection. The owner or operator shall:
(A) install all NO
x
abatement equipment and implement
all NO
x
control techniques no later than March 31, 2002; and
(B) submit to the executive director:
(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title as early as practicable, but in no case
later than March 31, 2002;
(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.213 of this title, the results of:
(I) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title;
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(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title; and
(III) no later than:
(-a-) March 31, 2002, for units complying
with the NO
x
emission limit on an hourly average; and
(-b-) May 31, 2002, for units complying with
the NO
x
emission limit on a rolling 30-day average;
(iii) a final control plan for compliance in accor-
dance with §117.215 of this title, no later than March 31, 2002; and
(iv) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period March 31, 2002,
through June 30, 2002, no later than July 31, 2002; and
(2) comply with the requirements of §117.206(b)(3) of this
title as soon as practicable, but no later than June 15, 2007 (the final
compliance date). The owner or operator shall:
(A) install all NO
x
abatement equipment and implement
all NO
x
control techniques no later than June 15, 2007; and
(B) submit to the executive director:
(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title as early as practicable, but in no case
later than June 15, 2007;
(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.213 of this title, the results of:
(I) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title;
(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title; and
(III) no later than:
(-a-) June 15, 2007, for units complying with
the NO
x
emission limit on an hourly average; and
(-b-) June 15, 2007, for units complying with
the NO
x
emission limit on a rolling 30-day average;
(iii) a final control plan for compliance in accor-
dance with §117.215 of this title, no later than June 15, 2007; and
(iv) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period June 15, 2007,
through December 31, 2007, no later than January 31, 2008.
(c) The owner or operator of each industrial, commercial, and
institutional source in the Houston-Galveston ozone nonattainment
area shall comply with the requirements of Subchapter B, Division
3 of this chapter as soon as practicable, but no later than the dates
specified in this subsection.
(1) Reasonably available control technology. The owner
or operator shall, for all units, comply with the requirements of Sub-
chapter B, Division 3 of this chapter, except as specified in paragraph
(2) of this subsection (relating to emission specifications for attainment
demonstration), by November 15, 1999 (final compliance date); and
(A) submit a plan for compliance in accordance with
§117.209 of this title (relating to Initial Control Plan Procedures) ac-
cording to the following schedule:
(i) for major sources of NO
x
that have units subject
to emission specifications under this chapter, submit an initial control
plan for all such units no later than April 1, 1994;
(ii) for major sources of NO
x
that have no units sub-
ject to emission specifications under this chapter, submit an initial con-
trol plan for all such units no later than September 1, 1994; and
(iii) for major sources of NO
x
subject to either clause
(i) or (ii) of this subparagraph, submit the information required by
§117.209(c)(6), (7), and (9) of this title no later than September 1, 1994;
(B) install all NO
x
abatement equipment and implement
all NO
x
control techniques no later than November 15, 1999; and
(C) submit to the executive director:
(i) for units operating without CEMS or PEMS, the
results of applicable tests for initial demonstration of compliance as
specified in §117.211 of this title; by April 1, 1994, or as early as prac-
ticable, but in no case later than November 15, 1999;
(ii) for units operating with CEMS or PEMS in ac-
cordance with §117.213 of this title, submit the results of:
(I) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title; and
(II) the applicable tests for the initial demonstra-
tion of compliance as specified in §117.211 of this title;
(III) no later than:
(-a-) November 15, 1999, for units comply-
ing with the NO
x
emission limit on an hourly average; and
(-b-) January 15, 2000, for units complying
with the NO
x
emission limit on a rolling 30-day average;
(iii) a final control plan for compliance in accor-
dance with §117.215 of this title, no later than November 15, 1999;
and
(iv) the first semiannual report required by
§117.219(d) or (e) of this title, covering the period November 15,
1999, through December 31, 1999, no later than January 31, 2000.
(2) Emission specifications for attainment demonstration.
(A) The owner or operator shall comply with the re-
quirements of §117.214 of this title (relating to Emission Testing and
Monitoring for the Houston-Galveston Attainment Demonstration) as
follows:
(i) As soon as practicable, but no later than March
31, 2005, the owner or operator shall install any totalizing fuel flow
meters, run time meters, and emissions monitors required by §117.214
of this title, except that if flue gas cleanup (for example, controls that
use a chemical reagent for reduction of NO
x
) is installed on a unit before
March 31, 2005, then the emissions monitors required by §117.214 of
this title must be installed and operated at the time of startup following
the installation of flue gas cleanup on that unit. However, an owner
or operator may choose to demonstrate compliance with the ammonia
monitoring requirements through annual ammonia stack testing until
March 31, 2005.
(I) Within 60 days after startup of a unit follow-
ing installation of emissions monitors, the owner or operator shall sub-
mit to the executive director the results of the applicable CEMS or
PEMS performance evaluation and quality assurance procedures as
specified in §117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this ti-
tle; or
(II) If the unit is shut down as of March 31, 2005,
the CEMS or PEMS performance evaluation and quality assurance pro-
cedures must be submitted to the executive director within 60 days after
the startup of the unit after March 31, 2005.
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(ii) Within 60 days after startup of a unit following
installation of emissions controls, the owner or operator shall submit to
the executive director the results of:
(I) stack tests conducted in accordance with
§117.211 of this title. For a stack test conducted before March
31, 2005, on a unit not equipped with CEMS or PEMS for which
CEMS or PEMS must be installed no later than March 31, 2005, the
requirements of §117.211(c) of this title do not apply; or, as applicable,
(II) the applicabldurone CEMS or PEMS per-
formance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title.
(B) The owner or operator of each electric generating
facility (EGF) shall:
(i) no later than June 30, 2001, submit to the ex-
ecutive director the certification of level of activity, H
i
, specified in
§117.210 of this title (relating to System Cap) for EGFs that were in
operation as of January 1, 1997;
(ii) no later than 60 days after the second consecu-
tive third quarter of actual level of activity data are available, selected
from the first five years of operation, submit to the executive director
the certification of activity level, H
i
, specified in §117.210 of this title
for EGFs that were not in operation prior to January 1, 1997; and
(iii) comply with the requirements of §117.210 of
this title as soon as practicable, but no later than March 31, 2007.
(C) For any units subject to §117.206(c) of this title for
which stack testing or CEMS/PEMS performance evaluation and qual-
ity assurance has not been conducted under paragraph (2)(A) of this
subsection or units placed into service after March 31, 2005, that do
not have flue gas cleanup, the owner or operator shall submit to the
executive director as soon as practicable, but no later than March 31,
2007, the results of:
(i) stack tests conducted in accordance with
§117.211 of this title; or, as applicable,
(ii) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as specified in
§117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) of this title.
(D) The owner or operator shall comply with the emis-
sion reduction requirements of Chapter 101, Subchapter H, Division
3 of this title (relating to Mass Emissions Cap and Trade Program) as
soon as practicable, but no later than the appropriate dates specified in
that program.
(E) For diesel and dual-fuel engines, the owner or oper-
ator shall comply with the restriction on hours of operation for mainte-
nance or testing, and associated recordkeeping, as soon as practicable,
but no later than April 1, 2002.
(F) The owner or operator shall comply with all other
requirements of Subchapter B, Division 3 of this chapter as soon as
practicable, but no later than March 31, 2005.
(G) The owner or operator of a unit that will be perma-
nently shut down on or before September 30, 2005, may elect to comply
with §117.214(a) of this title by performing testing in lieu of the mon-
itoring requirements, provided that following conditions are met;
(i) submit written notification to the executive direc-
tor no later than March 31, 2005, containing the following:
(I) a list of units, by emission point number, that
the owner or operator will permanently shut down on or before Septem-
ber 30, 2005;
(II) the projected date(s) that each unit will be
permanently shut down; and
(III) the projected date(s) of the testing will be
performed in accordance with clause (ii) of this subparagraph;
(ii) the testing is performed in accordance with
§117.211 of this title after March 31, 2005, and prior to September 30,
2005, while operating at maximum rated capacity, or as near thereto as
practicable. For the time period from March 31, 2005, to September
30, 2005, the results of this testing must be used for demonstrating
compliance with the emission specifications in §117.206(c) of this title
or to quantify the emissions for units subject to the mass emissions
cap and trade program of Chapter 101, Subchapter H, Division 3 of
this title;
(iii) for units in which a totalizing fuel flow meter
has not been installed as required in §117.214(a)(1)(C) of this title,
the maximum rated capacity of the unit must be used to quantify the
emissions for units subject to the mass emissions cap and trade program
of Chapter 101, Subchapter H, Division 3 of this title; and
(iv) if the unit is not shut down by September 30,
2005, the owner or operator will be considered in violation of this sec-
tion as of March 31, 2005, and extensions beyond September 30, 2005,
will not be granted.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on April 29, 2005.
TRD-200501757
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: May 19, 2005
Proposal publication date: December 3, 2004
For further information, please call: (512) 239-6087
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION




The Texas Youth Commission (the commission) adopts an
amendment to §95.3, concerning Rules of Conduct, with
changes to the proposed text as published in the March 18,
2005, issue of the Texas Register(30 TexReg 1601).
The justification for amending the section is providing a safe envi-
ronment for youth and staff. The amendment includes cigarette
lighters and matches as items considered to be weapons, and
therefore youth possession of such in a residential placement
would constitute a category I rule violation.
No comments were received regarding adoption of the amend-
ment.
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The amendment is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
The adopted rule implements the Human Resources Code,
§61.034.
§95.3. Rules of Conduct.
(a) Purpose. The purpose of this rule is to establish rules of
conduct youth will be expected to follow agency-wide. Violations of
the rules result in disciplinary consequences that are proportional to the
severity and extent of the violation and follow appropriate due process.
(b) Texas Youth Commission (TYC) facilities and programs
shall maintain youth discipline to the extent necessary to keep order
and provide a safe and constructive environment for youth, staff and
visitors.
(c) Rules in this policy may be restated in greater detail or oth-
erwise adapted to accommodate a particular program in order to help
clarify expected behavior in that program. All adapted or restated rules
shall remain consistent with the general rules of conduct.
(d) The rules are posted in a conspicuous area accessible to
youth in each facility and program.
(e) Rules of Conduct. It is a violation to knowingly violate
or attempt to violate or help someone else violate any of the Rules of
Conduct. Repeated violations of any rule of conduct will result in more
serious disciplinary consequences.
(f) Category I Rule Violations. A category I rule violation is an
act of misconduct that constitutes a crime, involves harm to the youth
or others, or threatens facility safety, security, and order. These are the
baseline rules which, when crossed, result in the most severe conse-
quences. These consequences include referral to criminal court, disci-
plinary movement, reclassification, multi-phase demotion, and/or as-
signment of a disciplinary minimum length of stay. Category I rule
violations are as follows:
(1) Violate any Law--youth violates any city or county or-
dinance, or any state or federal law
(2) Escape--youth leaves the property of the assigned loca-
tion without authorization or fails to return from an authorized leave.
(3) Attempted Escape--youth, with specific intent to es-
cape, commits an act amounting to more than planning, but fails to
effect the intended escape.
(4) Abscond--youth assigned to a minimum or home level
restriction leaves any TYC-designated location without permission
of staff and his/her whereabouts are unknown to supervising staff.
(A youth that fails to report to the assigned parole officer, but whose
whereabouts are known, is not an absconder.)
(5) Fleeing Apprehension--youth is in an undesignated
area and intentionally flees apprehension by TYC staff.
(6) Failure to Report--youth assigned to minimum or home
level restriction fails to report to a pre-scheduled appointment with a
parole staff.
(7) Assault on Staff/Volunteer (Bodily Injury)--youth in-
tentionally, knowingly, or recklessly causes bodily injury to staff a staff
or volunteer. Staff is defined as a TYC employee, contract program
employee, contract program employee, or any person who is providing
contract services at a contract program or TYC-operated facility.
(8) Assault on Staff/ Volunteer (Offensive Contact)--youth
intentionally or knowingly causes physical contact with a staff or vol-
unteer when the youth knows or should reasonably believe that the staff
or volunteer will regard the contact as offensive or provocative (in-
cludes hitting without injury, spitting, touching of staff’s buttocks or
breasts, etc.) Staff is defined as a TYC employee, contract program
employee, or any person who is providing contract services at a con-
tract program or TYC-operated facility.
(9) Assault of Youth/Other (Bodily Injury)--youth inten-
tionally or knowingly, or recklessly causes bodily injury to another.
(10) Assault of Youth/Other (Offensive Contact)--youth in-
tentionally or knowingly causes physical contact with another when
the youth knows or should reasonably believe that the other will regard
the contact as offensive or provocative (includes hitting without injury,
spitting, touching of other’s buttocks or breasts, etc.).
(11) Assault by Threat (Imminent Bodily Injury)--by word,
gesture, or conduct a youth intentionally or knowingly threatens an-
other with imminent bodily injury.
(12) Injury to Self--a youth intentionally or knowingly en-
gages in bodily harm to self.
(13) Possession of a Weapon--youth is found to be in pos-
session of a weapon or item(s) which has been made, or adapted for use
as a weapon. This includes cigarette lighters or matches in a residential
placement.
(14) Possession or Use of Unauthorized Substance or In-
toxicant--youth is found to be using or possessing any unauthorized
substance or intoxicant. This also includes tobacco for youth in a resi-
dential placement.
(15) Refusing a Drug Screen--youth refuses to take a drug
screen when requested to do so by staff, or youth tampers with or con-
taminates the urine sample provided for a drug screen.
(16) Vandalism ($50 or more)--youth intentionally dam-
ages state or personal property having an estimated value of $50 or
more.
(17) Participation in a Riot--youth intentionally par-
ticipates with two (2) or more persons in conduct that threatens
imminent harm to persons or property and substantially obstructs the
performance of facility operations or programs. Incident must take
place in a TYC facility or contract program.
(18) Two or More Failures to Comply with Written Rea-
sonable Request--youth fails on two (2) or more occasions to comply
with the conditions of release under supervision and/or a specific writ-
ten reasonable request of staff that is either present in the ICP or is
validly related to previous high-risk behavior. If the expectation is daily
or weekly, the two (2) failures to comply must be within a 30-day pe-
riod. If the expectation is monthly, the two (2) failures to comply must
be within a 90-day period.
(19) Inappropriate Sexual Contact--youth engages in inap-
propriate sexual contact including touching or fondling the anus, but-
tocks, breast, or genitals of another for sexual stimulation. This also
includes kissing.
(20) Indecent Exposure--youth engages in intentional or
reckless exposure of anus, buttocks, breasts, or genitals.
(21) Extortion--youth uses his/her perceived position or
power to obtain property, funds, or action from another person.
(22) Chunking Bodily Fluids--with the intent to harass,
alarm, or annoy another person, a youth causes a person to contact
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the blood, seminal fluid, vaginal fluid, urine, and/or feces of another
person. Does not include saliva.
(23) Stealing ($50 or more)--youth takes, without permis-
sion, an item or items with an estimated value of $50 or more.
(24) Tampering with Information Technology Resources or
Safety Equipment--youth tampers or interferes with the operations of
safety or other emergency related equipment, or information technol-
ogy/computer, video and/or communications equipment, to include im-
properly accessing information therein.
(25) Tattooing/Body Piercing--youth engages in tattooing
or body piercing of either self or others. (Although youth in halfway
house and parole may have pierced ears, they may not pierce each
other’s ears.)
(26) Attempting, Aiding, or Abetting Commission of a
Category I Rule Violation--youth attempts to commit a category I rule
violation, or assists or helps another youth to commit a category I rule
violation.
(27) Failing to Report Category I Rule Violation--youth
fails to report personal knowledge of facts concerning a rule violation
by another youth, which are not known to staff.
(g) Category II Rule Violations. A category II rule violation
is an act of misconduct that reflects a youth’s immaturity, lack of re-
sponsibility, and intractability which, if unchecked, could lead to more
serious category I violations. It is willful behavior that breaks rules for
which minor consequences, called on-site disciplinary consequences,
may be levied. Minor consequences include loss of privileges, restric-
tion, or confiscation of contraband. Category II rule violations are as
follows:
(1) Stealing/Under $50--youth takes, without permission,
an item or items with an estimated value of less than $50.
(2) Vandalism/Under $50--youth intentionally damages,
state or personal property having an estimated value of less than $50.
(3) Contraband--youth possesses an item(s) that is consid-
ered improper for children to see or possess or that may threaten the
safety, security, or order of the facility. Consult §91.7 of this title (re-
lating to Youth Personal Property) for definition of contraband.
(4) Danger to Others--youth intentionally or recklessly, by
word, gesture or conduct, threatens to cause bodily harm to others.
(5) Threat of Harm to Self--By word, gesture, or conduct,
the youth has expressed intent to engage in bodily harm to self.
(6) Lending/Borrowing/Trading Items--youth lends or
gives to another youth, borrows or takes from another youth, and/or
trades with another youth possessions, including food items, without
permission from staff.
(7) Disruption of Program--youth engages in behavior
which requires intervention to the extent that the youth’s current
program is disrupted. Types of disruption might include:
(A) disrupting a scheduled activity;
(B) being loud or disruptive without staff permission;
(C) using profanity or engaging in disrespectful behav-
ior;
(D) refusing to participate in a scheduled activity or
abide by program rules;
(E) engaging in rough boisterous behavior and/or phys-
ical contact intended for aggravating or annoying another person; or
(F) engaging in disruptive behavior after bedtime.
(8) Undesignated Area--youth is in any area without the
appropriate permission to be in that area.
(9) Refusal to Follow Staff Instructions (Verbal)--youth de-
liberately does not comply with a specific and reasonable verbal or writ-
ten request or instruction made by a staff member.
(10) Miss Scheduled Activities or Curfew--youth fails to
attend a scheduled activity or violates curfew. Not applicable to youth
in a high restriction facility.
(11) Gambling--youth engages in a bet or wager with an-
other person.
(12) Failure to Abide by Dress Code--youth fails to follow
the rules of dress and appearance in accordance with §91.5 of this title
(relating to Clothing, Hair, and Symbolic Expression) or as conditions
of parole.
(13) Attempting, Aiding, or Abetting Commission of a
Category II Rule Violation--youth attempts to commit a category II
rule violation, or assists or helps another youth to commit a category
II rule violation.
(14) Failing to Report Category II Rule Violation--youth
fails to report personal knowledge of facts concerning a rule violation
by another youth, which are not known to staff.
(15) Breaching Group Confidentiality--youth discloses or
discusses information provided to him/her in a correctional therapy
group session to another person not present in that group session.
(16) Violating Security Program/Rules--youth is not com-
plying with the standardized program or rules of the security unit while
in the security unit.
(17) Improper Use of Telephone/Mail--youth uses the mail
or telephone system for communication which is prohibited under
§93.13 of this title (relating to Use of Telephone) or §93.15 of this title
(relating to Youth Mail).
(18) Failure to do Proper Housekeeping--youth does not
complete the daily chores of cleaning his/her living environment to the
expected standard.
(19) Gang Related Activity--youth engages in a behavior
or activity associated with an organized group or gang including, but
not limited to, tagging, displaying gang hand signals, using gang slang
language, and/or possessing gang writing/symbols of any kind includ-
ing on clothing.
(20) Lying/Falsifying Documentation/Cheating--youth
lies or withholds information from staff, falsifies a document and/or
cheats in an assignment or test.
(21) Threat of Escape--by word, gesture, or conduct,
a youth expresses an intention to escape a residential placement
assignment.
(h) Contraband. Consistent with the Rules of Conduct, youth
in a residential program which is under contract to TYC or operated by
TYC shall not have contraband. Contraband items will be confiscated
and disposed of in accordance with §97.11 of this title (relating to Con-
trol of Unauthorized Items Seized). Contraband is defined in §91.7 of
this title (relating to Youth Personal Property).
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
30 TexReg 2892 May 13, 2005 Texas Register





Effective date: May 16, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 424-6014
♦ ♦ ♦
CHAPTER 97. SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
37 TAC §97.10
The Texas Youth Commission (the commission) adopts an
amendment to §97.10, concerning Entry Searches, without
changes to the proposed text as published in the March 18,
2005, issue of the Texas Register (30 TexReg 1601).
The justification for amending the section is to provide a safe en-
vironment for youth and staff. The amended section will include
metal containers as one of the items prohibited in the commis-
sion’s secure facilities.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
The adopted rule implements the Human Resources Code,
§61.034.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Effective date: May 16, 2005
Proposal publication date: March 18, 2005
For further information, please call: (512) 424-6014
♦ ♦ ♦
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Proposed Rule Review
Texas Veterans Commission
Title 40, Part 15
The Texas Veterans Commission (TVC) will review and consider
for re-adoption, Chapter 453 "Historically Underutilized Business
Program". The rule to be reviewed is located in Title 40, Part 15, of
the Texas Administrative Code.
As required by the Texas Government Code, §2001.039, the Commis-
sion will assess whether reasons for adopting this rule continue to exist.
The TVC will also accept public comments on the rule for a period of
30 days from the publication of this rule.
Comments or questions regarding this rule may be submitted in writ-
ing to Cruz G. Montemayor, Director of Administration and Training,
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Ark-Tex Council of Governments
Request for Proposal for Provision of a Regional Law
Enforcement Training Program
The Ark-Tex Council of Governments (ATCOG) is soliciting proposals
for the provision of regional law enforcement training through a grant
provided by the Texas Governor’s Office, Criminal Justice Division.
The types of training to be provided include: Basic Law Enforcement
Officer, Basic Jailer Certification, Basic Tele-Communicators, and
Advanced Law Enforcement Training. The period of performance is
September 1, 2004 through August 31, 2005.
The service delivery area includes the following counties in Texas:
Bowie, Cass, Delta, Franklin, Hopkins, Lamar, Morris, Red River, and
Titus.
Potential respondents may obtain a copy of the request for proposal,
scoring guidelines, and project scoring criteria by contacting Brenda
Stone, Ark-Tex Council of Governments, P. O. Box 5307, Texarkana,
Texas 75505-5307, or call (903) 832-8636. The deadline for proposal
submission is June 25, 2005, at 5:00 p.m. The Ark-Tex Council of Gov-
ernments Regional Criminal Justice Advisory Committee will score
multiple proposals received. Respondents will be notified in writing





Ark-Tex Council of Governments
Filed: May 3, 2005
♦ ♦ ♦
Department of Assistive and Rehabilitative Ser-
vices
Announcement of Completion of Application for Federal
Individuals with Disabilities Education Act, Part C Funding
for Federal Fiscal Year 2006
The Department of Assistive and Rehabilitative Services, Division for
Early Childhood Intervention, announces completion of its application
for federal Individuals with Disabilities Education Act, Part C funding
for federal fiscal year 2006.
A copy of the application is available for review at DARS/ECI offices
located at 4900 North Lamar Blvd., Austin, Texas 78751. Written com-
ments will be accepted through June 30, 2005.
For additional information, contact DARS/ECI at the address above or




Department of Assistive and Rehabilitative Services
Filed: May 2, 2005
♦ ♦ ♦
Office of the Attorney General
Agreed Final Judgment
The State of Texas hereby gives notice of the proposed resolution of
an environmental enforcement lawsuit brought pursuant to the Texas
Water Code. Before the State may settle a judicial enforcement action,
pursuant to Section 7.110 of the Texas Water Code, the State shall per-
mit the public to comment in writing on the proposed judgment. The
Attorney General will consider any written comments and may with-
draw or withhold consent to the proposed agreed judgment if the com-
ments disclose facts or considerations that indicate that the consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the Law.
Case Title and Court: The State of Texas v. McCauley Dirt Com-
pany, Inc., Cause No. GV4-02023 in the 353rd District Court of Travis
County, Texas.
Nature of Suit: This is a suit for illegal discharges of pollutants into
waters in the state from a sand mining facility in Mansfield, Tarrant
County, Texas. The Defendant, McCauley Dirt Company, was the op-
erator of the facility, which is now closed.
Proposed Agreed Judgment: The proposed Agreed Final Judgment set-
tles all of the State’s claims in the suit. The Agreed Final Judgment
awards the State $7,500 in civil penalties and $6,725 in attorney’s fees.
The Office of the Attorney General will accept written comments relat-
ing to this proposed judgment for thirty (30) days from the date of the
publication of this notice. Copies of the proposed judgment may be ex-
amined at the Office of the Attorney General, 300 W. 15th Street, 10th
Floor, Austin, Texas. A copy of the proposed judgment may also be
obtained in person or by mail at the above address for the cost of copy-
ing. Requests for copies of the judgment and written comments on the
proposed judgment should be directed to Jane E. Atwood, Assistant At-
torney General, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0052.
For information regarding this publication, contact A.G. Younger,




Office of the Attorney General
Filed: April 28, 2005
♦ ♦ ♦
Brazos Valley Council of Governments
Request for Proposal for Auditing Services
DESCRIPTION: This request for auditing services is filed under the
provisions of the Government Code, Chapter 2254. The Brazos Valley
Affordable Housing Corporation (BVAHC), a 501c3 non-profit organ-
ization organized to assist economically disadvantaged persons for the
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acquisition and maintenance of affordable housing for the Brazos Val-
ley Region, announces its request for proposal (RFP) to perform an In-
dependent Financial Single Audit in accordance with the office of Man-
agement and Budget (OMB) Circular A-133, for the Fiscal Year 2005
(FY02), October 1, 2004 through September 30, 2005. The responsi-
bility for financial oversight of the Brazos Valley Affordable Housing
Corporation (BVAHC) is centralized in the Fiscal Department of the
Brazos Valley Council of Governments, a regional planning commis-
sion located in Bryan, Texas.. The audit must be completed by Febru-
ary 28, 2006. Our FY04 single audit was performed by Patillo, Brown
& Hill, LLP, from Waco, Texas.
PERSONS TO CONTACT: Further information may be obtained from
Mr. John Jackson, Director of Finance at the Brazos Valley Council of
Governments, or Mr. Tom Wilkinson, President of the Brazos Valley
Affordable Housing Corporation, 3971 East 29th Street, P.O. Drawer
4128, Bryan, TX 77805-4128, or by phone (979) 595-2809.
DEADLINE FOR SUBMISSION OF RESPONSE: Proposals are due
on Friday, June 6, 2005 by 5:00 p.m. at the Brazos Valley Council of




2. Relevant Experience of Key Staff
B. Schedule Design
1. Meets BVCOG’s Goals/Objectives/Includes Quality Control Proce-
dures
2. Provides Quality Planned Follow-up Activity
3. Degree of Proposed Technical Assistance
C. Reasonableness of Cost
1. Cost Effectiveness
2. Costs: Necessary, Reasonable, Allowable & Allocable
3. Competitiveness of Costs
4. Value of in-kind services
D. HUB Status
GENERAL INFORMATION: BVCOG reserves the right to accept or
reject any (or all) proposals submitted. BVCOG is under no legal re-
quirement to execute a resulting contract, if any, on the basis of this
advertisement and intends the material herein as a general description
of the services desired by BVCOG.
The proposal should be for a period of one year although BVCOG will
have the option of extending the contract for an additional two years.
FORM AND FORMAT: Five (5) copies of the proposal are requested
and should be sent by mail, express service or delivered in person
within the time frame specified in a sealed envelope marked "PRO-
POSAL FOR INDEPENDENT SINGLE AUDIT OF FEDERAL AND
STATE GRANT AWARDS", addressed to Mr. Tom Wilkinson, Jr., Ex-
ecutive Director, Brazos Valley Council of Governments, P.O. Drawer
4128, Bryan, TX 77805-4128. The proposal should be typed, prefer-
ably double spaced - minimum of 10 point font - on 8 1/2 inch by 11
inch paper with all papers sequentially numbered and bound together
with binder clips. Proposals should include a letter of transmittal sum-
marizing the proposal and a table of contents.




Brazos Valley Council of Governments
Filed: May 2, 2005
♦ ♦ ♦
Notice of Release of Request for Quote for Child Care Provider
Training Services
On May 3, 2005, the Brazos Valley Council of Governments (BVCOG)
and Workforce Solutions Brazos Valley Board (WSBVB) will release
a Request for Quote (RFQ) for Child Care Provider Training services.
One or more trainers are needed to provide training to child care
provider staff in the Brazos Valley (Brazos, Washington, Robertson,
Burleson, Madison, Leon and Grimes counties). Training will take
place on certain dates listed in the RFQ, at the Center for Regional
Services, 3991 East 29th Street, Bryan, Texas. Workforce Solutions
Brazos Valley Board will receive responses to the RFQ until 4:00
P.M. May 17, 2005. No responses will be accepted after this deadline.
Potential respondents may view and print the RFQ from the web
on www.bvjobs.org. The contact person for this RFQ is Shawna
Goolsby, sgoolsby@bvcog.org, (979) 595-2800.
TRD-200501774
Patricia Buck
Manager, Workforce Solutions Brazos Valley
Brazos Valley Council of Governments
Filed: May 2, 2005
♦ ♦ ♦
Request for Proposal for Auditing Services
DESCRIPTION: This request for auditing services is filed under the
provisions of the Government Code, Chapter 2254. The Brazos Valley
Council of Governments (BVCOG), a regional planning commission
who, was organized under State of Texas and administers funds from
local, state, federal governments, announces its request for proposal
(RFP) to perform an Independent Financial Single Audit in accordance
with the office of Management and Budget (OMB) Circular A-133, for
the Fiscal Year 2005 (FY02), October 1, 2004 through September 30,
2005, to be included in their Comprehensive Annual Financial Report
(CAFR) which will be used to apply for the Governmental Financial
Officers Association Award of Excellence. The audit must be com-
pleted by February 17, 2006. Our FY04 single audit was performed by
Patillo, Brown & Hill, LLP, from Waco, Texas.
PERSONS TO CONTACT: Further information may be obtained from
Mr. John Jackson, Director of Finance or Mr. Tom Wilkinson, Execu-
tive Director, at the Brazos Valley Council of Governments, 3991 East
29th Street, P.O. Drawer 4128, Bryan, TX 77805-4128, or by phone
(979) 595-2800.
DEADLINE FOR SUBMISSION OF RESPONSE: Proposals are due
on Friday, June 6, 2005 by 5:00 p.m. at the Brazos Valley Council of




2. Relevant Experience of Key Staff
B. Schedule Design
1. Meets BVCOG’s Goals/Objectives/Includes Quality Control Proce-
dures
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2. Provides Quality Planned Follow-up Activity
3. Degree of Proposed Technical Assistance
C. Reasonableness of Cost
1. Cost Effectiveness
2. Costs: Necessary, Reasonable, Allowable & Allocable
3. Competitiveness of Costs
4. Value of in-kind services
D. HUB Status
GENERAL INFORMATION: BVCOG reserves the right to accept or
reject any (or all) proposals submitted. BVCOG is under no legal re-
quirement to execute a resulting contract, if any, on the basis of this
advertisement and intends the material herein as a general description
of the services desired by BVCOG.
The proposal should be for a period of one year although BVCOG will
have the option of extending the contract for an additional two years.
FORM AND FORMAT: Five (5) copies of the proposal are requested
and should be sent by mail, express service or delivered in person
within the time frame specified in a sealed envelope marked "PRO-
POSAL FOR INDEPENDENT SINGLE AUDIT OF FEDERAL AND
STATE GRANT AWARDS", addressed to Mr. Tom Wilkinson, Jr., Ex-
ecutive Director, Brazos Valley Council of Governments, P.O. Drawer
4128, Bryan, TX 77805-4128. The proposal should be typed, prefer-
ably double spaced - minimum of 10 point font - on 8 1/2 inch by 11
inch paper with all papers sequentially numbered and bound together
with binder clips. Proposals should include a letter of transmittal sum-
marizing the proposal and a table of contents.




Brazos Valley Council of Governments
Filed: May 2, 2005
♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439
- 1440). Under federal law, federal agency activities and actions af-
fecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of April 22, 2005, through April
28, 2005. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC
§§506.25, 506.32, and 506.41, the public comment period for these ac-
tivities extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
May 4, 2005. The public comment period for these projects will close
at 5:00 p.m. on June 3, 2005.
FEDERAL AGENCY ACTIONS:
Applicant: BOSS Exploration and Production Corporation; Lo-
cation: The applicant proposes drill a new oil well from an existing
surface structure. The project is located in Corpus Christi Bay in State
Tract 341, Nueces County, Texas. The project can be located on the
U.S.G.S. quadrangle map entitled: Port Ingleside, Texas. Approximate
UTM Coordinates in NAD 27 (meters): Existing surface structure:
Zone 14; Easting: 681589; Northing: 3080980. Proposed bottom-hole
location: Zone 14; Easting: 681813; Northing: 3080990. Project De-
scription: The applicant proposes drill a new oil well from an existing
surface structure to a new bottom-hole location. The new well would
involve operation and maintenance of structures and equipment neces-
sary for oil and gas drilling, production, and transportation activities.
Such activities include installation of typical marine barges and key-
ways, and shell and gravel pads. The pad would occupy approximately
32,000 square feet (282 by 112 feet) and consist of approximately 3,800
cubic yards of crushed rock, shell, or washed gravel. Water depth at the
proposed site is approximately -8.0 feet MLT. During drilling activities,
the applicant proposes to use a 500-foot radius around the drilling rig
as a work area. Upon completion of drilling, the applicant proposes to
leave in place an 8- by 20-foot well head and platform with a USCG
navigational light atop it. CCC Project No.: 05-0237-F1; Type of Ap-
plication: U.S.A.C.E. permit application #09669(12)/048 is being eval-
uated under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
§403). Note: The consistency review for this project may be conducted
by the Texas Railroad Commission under §401 of the Clean Water Act.
Applicant: Duncan Oil, Inc.; Location: The well is located on Plea-
sure Island, between the existing placement area levee and the perime-
ter road, in wetlands adjacent to the outfall canal that drains into the
Port Arthur Canal, Jefferson County, Texas. The well can be located
on the U.S.G.S. quadrangle map entitled: Port Arthur South, Texas.
Approximate UTM Coordinates in NAD 27 meters: Zone 15; East-
ing: 409649; Northing: 3296211. The mitigation site is located in
an open water area south of the Gulf Intracoastal Waterway, Cameron
Parish, Louisiana. The mitigation site can be located on the U.S.G.S.
quadrangle map entitled: Cameron Farms, Louisiana. Approximate
UTM Coordinates in NAD 27 meters: Zone 15; Easting: 440077; Nor-
thing: 3324602. Project Description: The applicant proposes to con-
struct a 400-foot by 175-foot drill site for oil and gas exploration at the
M-102427 Well No. 1. The drill site will impact 1.61 acres of estuar-
ine wetlands adjacent to Sabine Lake. There will be 639 cubic yards of
excavation and subsequent fill of material required to construct a 3-foot
levee around the drill site. Inside the levee, the applicant will place a
board mat to serve as a work platform during drilling operations. If the
well is productive, the applicant will permanently fill a 0.76-acre area
for the production pad, mitigate for the permanent impacts, and restore
the 0.85-acre area that will not be used for the production pad. The ap-
plicant proposes to mitigate for the permanent impacts by creating 0.5
acre of vegetated terraces and 0.21 acre of vegetated plug. The plug
will help restore the hydrology within an existing oilfield access canal.
If the well is not productive, the applicant will restore the entire site
to pre-project conditions. The site will use a closed loop mud system
during drilling. CCC Project No.: 05-0240-F1; Type of Application:
U.S.A.C.E. permit application #23721(Rev.) is being evaluated under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and
§404 of the Clean Water Act (33 U.S.C.A. §1344). Note: The consis-
tency review for this project may be conducted by the Texas Railroad
Commission under §401 of the Clean Water Act.
Applicant: Azimuth Energy, LLC; Location: The project is located
in Texas State Tract 77 in Trinity Bay, Chambers County, Texas. The
project can be located on the U.S.G.S. quadrangle map entitled: Smith
Point, Texas. Approximate UTM Coordinates in NAD 27 (meters):
Zone 15; Easting: 327014; Northing: 3276086. Project Description:
The applicant proposes to erect and maintain structures and to per-
form work to drill and produce the Caravan Well Prospect. This ac-
tivity consists of the permanent placement of a 20-foot by 10-foot well
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platform. During drilling operations the applicant will place 1,493 cu-
bic yards of shell, gravel or crushed rock for the marine barge pad.
The 200-foot by 50-foot drilling barge will be temporarily anchored in
place with six 3-pile clusters during drilling operations. CCC Project
No.: 05-0241-F1; Type of Application: U.S.A.C.E. permit applica-
tion #23726 is being evaluated under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act (33
U.S.C.A. §1344). Note: The consistency review for this project may be
conducted by the Texas Railroad Commission under §401 of the Clean
Water Act.
Applicant: Richy Ethridge; Location: The project is located on
Aransas Bay at 2290 North Fulton Beach Road, Rockport, Aransas
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled: Rockport, Texas. Approximate UTM Coordinates in
NAD 27 (meters): Zone 14; Easting: 693900; Northing: 3110250.
Project Description: The applicant proposes to construct 143.6 linear
feet of bulkhead below the annual high tide elevation (AHT) and back-
fill the area behind the bulkhead. The project would be attached to an
existing bulkhead and would be approximately 35 feet waterward from
the existing shoreline. Approximately 330 cubic yards of material
would be placed below the AHT, which would cover approximately
4,304 square feet of jurisdictional area. The purpose of the project
is erosion control and land reclamation to facilitate commercial and
residential development. Water depth at the site is approximately
-1.5 feet mean high tide (MHT). Patchy seagrasses and oyster clumps
are present in the vicinity, but not in the immediate project area. As
mitigation for proposed project impacts, the applicant proposes to
plant 0.15 acre of unvegetated shallow water with shoalgrass. The
planting area would be behind a 110-foot-long by 14-foot-wide by
3-foot-high riprap breakwater structure that would be constructed 70
feet waterward (southeast) of the proposed bulkhead. Water depth
in the proposed planting site is -1.5 feet MHT. CCC Project No.:
05-0251-F1; Type of Application: U.S.A.C.E. permit application
#23496 is being evaluated under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act (33
U.S.C.A. §1344).
Applicant: Neumin Production Company; Location: The project is
located in Lavaca Bay, in State Tract 28, Well No. 1, Calhoun County,
Texas. The project can be located on the U.S.G.S. quadrangle map enti-
tled: Port Lavaca East, Texas. Approximate UTM Coordinates in NAD
27 (meters): Zone 14; Easting: 740905; Northing: 3167341. Project
Description: The applicant proposes to install, operate, and maintain
structures and equipment necessary for oil and gas drilling, produc-
tion, and transportation activities for the proposed State Tract 28 Well
No. 1. The applicant proposes to drill for petroleum resources and in-
stall a 2.5-inch O.D. pipelines approximately 3,097 feet in length. The
pipelines will be jetted or plowed a minimum of 3 feet below the bay
bottom. Approximately 688 cubic yards of sand, silt, and clay will
be displaced during pipeline construction. The trench is expected to
fill in naturally. CCC Project No.: 05-0252-F1; Type of Application:
U.S.A.C.E. permit application #23742 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the
Clean Water Act (33 U.S.C.A. §1344). Note: The consistency review
for this project may be conducted by the Texas Railroad Commission
under §401 of the Clean Water Act.
Applicant: Neumin Production Company; Location: The project is
located in Lavaca Bay, in State Tract 28, Well No. 2, Calhoun County,
Texas. The project can be located on the U.S.G.S. quadrangle map enti-
tled: Port Lavaca East, Texas. Approximate UTM Coordinates in NAD
27 (meters): Zone 14; Easting: 740905; Northing: 3167341. Project
Description: The applicant proposes to install, operate, and maintain
structures and equipment necessary for oil and gas drilling, produc-
tion, and transportation activities for the proposed State Tract 28 Well
No. 2. The applicant proposes to drill for petroleum resources and in-
stall two 2.5-inch O.D. pipelines approximately 1,122 feet in length.
The pipelines will be jetted or plowed a minimum of 3 feet below the
bay bottom. Approximately 498 cubic yards of sand, silt, and clay will
be displaced during pipeline construction. The trench is expected to
fill in naturally. CCC Project No.: 05-0253-F1; Type of Application:
U.S.A.C.E. permit application #23743 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the
Clean Water Act (33 U.S.C.A. §1344). Note: The consistency review
for this project may be conducted by the Texas Railroad Commission
under §401 of the Clean Water Act.
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451 - 1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be
obtained from Tammy Brooks, Program Specialist, Coastal Coor-
dination Council, P.O. Box 12873, Austin, Texas 78711-2873, or
tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.
TRD-200501787
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: May 3, 2005
♦ ♦ ♦
Notice of Funds Availability - Texas Coastal Management
Program Grants Program
The Coastal Coordination Council (Council) files this Notice of Funds
Availability to announce the availability of §306/§306A federal grant
funds under the Texas Coastal Management Program (CMP). The pur-
pose of the CMP is to improve the management of the state’s coastal
resources and to ensure the long-term ecological and economic produc-
tivity of the coast.
A federal award to the state of approximately $2 million in §306/§306A
funding is expected in October 2006. The Council, which oversees
the implementation of the CMP, passes through 90% of the available
§306/§306A funds to eligible entities in the coastal zone to support
projects that implement and/or advance the CMP goals and policies.
Eligible Applicants
The following entities are eligible to receive grants under the CMP.
1. Incorporated cities in the coastal zone.
2. County governments in the coastal zone.
3. Texas state agencies.
4. Texas public universities (including colleges and institutions of
higher education).
5. Subdivisions of the state with jurisdiction in the coastal zone (e.g.,
navigation districts, port authorities, river authorities, and Soil and Wa-
ter Conservation Districts with jurisdiction in the coastal zone).
6. Councils of governments and other regional governmental entities
in the coastal zone.
7. The Galveston Bay Estuary Program.
8. The Coastal Bend Bays and Estuaries Program
30 TexReg 2918 May 13, 2005 Texas Register
9. Nonprofit organizations located in Texas that are nominated by an
eligible entity in categories 1-8 above. A nomination may take the
form of a resolution or letter from a responsible official of an entity
in categories 1-8. The nominating entity is not expected to financially
or administratively contribute to the management and implementation
of the proposed project.
Funding Categories
The Council will accept applications for projects that address any of
the following funding categories. The categories are not listed in order
of preference.
1. Coastal Natural Hazards Response
2. Critical Areas Enhancement
3. Shoreline Access
4. Water Quality Improvement
5. Waterfront Revitalization and Ecotourism Development
6. Permit Streamlining/Assistance and Governmental Coordination
7. Information and Data Availability
8. Public Education and Outreach
Grant workshops will be held in five coastal cities to help potential
applicants through the Guidance and Application Package. Grant
workshops are opportunities for potential applicants to learn about
the changes made to the grant program and to discuss specific project
ideas with staff. Applicants are not required to attend a workshop, but
attendance is strongly encouraged.
May 3, 2005, 10:30 a.m., Port Lavaca, City Hall, 202 N. Virginia.
May 11, 2005, 1:00 p.m., Corpus Christi, Texas A&M University -
Natural Resources Center, 6300 Ocean Drive, Room 1003.
May 12, 2005, 9:30 a.m., Port Isabel, Port Isabel Housing Authority -
Community Center, 100 Hockaday.
May 18, 2005, 10:30 a.m., Port Arthur, City Hall, 444 Fourth Street,
5th Floor.
May 19, 2005, 9:30 a.m., Galveston, Holbrook Annex Building, Hear-
ing Room, 601 Tremont (corner of 23rd and Church).
Current subrecipients of CMP grant funding and their financial staff
are also encouraged to attend the grant workshops. Grant workshops
will be expanded this year to include project management training to
educate subrecipients of the administrative requirements once a con-
tract is executed. Project management training will cover the progress
report, invoice, local match, budget amendment, timesheet, and equip-
ment forms.
To obtain a copy of the Guidance and Application Package, please
contact Melissa Porter at (512) 475-1393, (800) 998-4GLO or at
melissa.porter@glo.state.tx.us. The requirements to receive federal
grant funds are outlined in the guidance. Written requests for the
Guidance and Application Package should be addressed to: Coastal
Coordination Council, CMP Grants Program, c/o Texas General Land
Office, P.O. Box 12873, Austin, Texas 78711-2873. The Guidance
and Application Package is also available on the GLO’s website at:
http://www.glo.state.tx.us/coastal/grants/index.html.
The deadline for receiving draft grant applications is Wednesday, June
22, 2005 by 5:00 p.m. Submission of a draft grant application is op-
tional but is strongly recommended for first-time and/or inexperienced
applicants. Written comments will only be provided to applicants who
submit draft grant applications by June 22, 2005 by 5:00 p.m. The
deadline for receiving final grant applications is Wednesday, October
12, 2005 by 5:00 p.m. Draft grant applications and final grant applica-
tions must be mailed (regular, express, or certified) or hand-delivered
to: Coastal Coordination Council, CMP Grants Program, c/o Texas
General Land Office, Stephen F. Austin Building, Room 617, 1700
North Congress Avenue, Austin, Texas 78701-1495. Facsimiles, elec-
tronic mail transmissions, and applications postmarked on or after the
due date will not be accepted.
TRD-200501786
Larry L. Laine
Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council
Filed: May 3, 2005
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals
Pursuant to Chapter 2156, §2156.121, Chapter 403, Subchapter B,
§403.023, Texas Government Code; and 34 TAC §§17.1 - 17.3, the
Comptroller of Public Accounts (Comptroller) announces its Request
for Proposals (RFP #172f) from qualified financial institutions and
companies to provide Automated Credit Card Services to the Comp-
troller. The successful respondent, if any, will provide automated
credit card services to the Comptroller on an as needed basis as
described in the RFP.
Contact: Parties interested in submitting a proposal should contact
Thomas H. Hill, Assistant General Counsel, Contracts, Comptroller of
Public Accounts, 111 East 17th Street, RM G-24, Austin, Texas 78774,
telephone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically re-
questing a copy. The RFP will be available for pick-up at the above-ref-
erenced address on May 20, 2005, between 2:00 p.m. and 5:00 p.m.,
Central Zone Time (CZT), and during normal business hours thereafter.
The Comptroller will also make the RFP available electronically on the
Texas Marketplace after Friday, May 20, 2005, 2:00 p.m. (CZT).
Questions and Non-mandatory Letters of Intent: All written inquiries,
questions, and Non-mandatory Letters of Intent to propose must be re-
ceived at 111 East 17th Street, Rm G-24, Austin, Texas 78774 not later
than 2:00 p.m. (CZT) on Friday, June 3, 2005. Prospective respondents
are encouraged to fax Non-mandatory Letters of Intent and Questions
to (512) 475-0973 to ensure timely receipt. The Letter of Intent must
be addressed to Thomas H. Hill, Assistant General Counsel, Contracts,
and must contain the information as stated in the corresponding Section
of the RFP and be signed by an official of that entity. Non-mandatory
Letters of Intent and Questions received after this time and date will
not be considered. On or about Friday, June 8, 2005, the Comptroller
expects to post responses to questions as a revision to the Texas Mar-
ketplace notice on the issuance of this RFP.
Closing Date: Proposals must be delivered to the Office of the Assistant
General Counsel, Contracts, at the location specified above (ROOM
G-24) no later than 2:00 p.m. (CZT), on Friday, June 17, 2005. Pro-
posals received in ROOM G-24 after this time and date will not be
considered regardless of the reason for the late delivery and receipt.
Respondents are encouraged to verify and are solely responsible for
verifying timely receipt of proposals in that office (ROOM G-24).
Evaluation Criteria: Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Comptroller shall make the final deci-
sion on any contract award or awards resulting from this RFP.
The Comptroller reserves the right, in its sole discretion, to accept or
reject any or all proposals submitted. The Comptroller is not obligated
to award or execute any contracts on the basis of this notice or the
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distribution of any RFP. The Comptroller shall not pay for any costs
incurred by any entity in responding to this notice or the RFP.
The anticipated schedule of events is as follows:
Issuance of RFP--May 20, 2005, 2:00 p.m. CZT;
Non-mandatory Letter of Intent to propose and Questions Due--June 3,
2005, 2:00 p.m. CZT;
Official Responses to Questions posted--June 8, 2005, or as soon there-
after as practical;
Proposals Due--June 17, 2005, 2:00 p.m. CZT;
Contract Execution--August 1, 2005, or as soon thereafter as practical;
and
Commencement of Project Activities--August 1, 2005 for any neces-
sary transition in preparation for services to begin September 1, 2005.
TRD-200501802
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: May 4, 2005
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.
The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 05/09/05 - 05/15/05 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by Sections 303.003 and 303.009
for the period of 05/09/05 - 05/15/05 is 18% for Commercial over
$250,000.
1 Credit for personal, family or household use.




Office of Consumer Credit Commissioner
Filed: May 3, 2005
♦ ♦ ♦
Texas Education Agency
Request for eGrant Applications Concerning Correspondence
Coursework for Migrant Secondary Students, 2005-2006
Eligible Applicants. The Texas Education Agency (TEA) is requesting
eGrant applications under Standard Application System (SAS) #MSC-
CAA06 from colleges and universities in Texas with credit-granting
high school distance learning/correspondence coursework that meets
Texas graduation plan requirements. Courses approved by the TEA
must already be in place. Eligible applicants must demonstrate a full
understanding of the needs of migrant secondary students in Texas and
must demonstrate the capacity and ability to implement, operate, and
manage the project on a statewide and nationwide basis.
Description. The purpose of the Correspondence Coursework Program
for Migrant Secondary Students is to provide alternative ways for mi-
grant secondary students to earn credits toward high school graduation.
The applicant selected for funding will work on an intrastate and inter-
state basis (with migrant projects in Texas and up to 48 different states
that receive Texas migrant students) to assign correspondence course-
work that meets individual students’ graduation plan requirements, to
operate a toll-free 800 telephone number to provide bilingual direct in-
structional support to students, to implement strategies resulting in a
correspondence course completion rate of at least 75 percent, to offer
a variety of grading options for the coursework, to issue credit, to in-
form the appropriate Texas or out-of-state school district/migrant edu-
cation project of the credit granted, to record information on the state’s
migrant student database, to provide preparation materials for the exit
level Texas Assessment of Knowledge and Skills, to implement promo-
tional activities resulting in at least 1,100 migrant student enrollments,
to maintain communication with participating migrant students and ed-
ucators inside and outside Texas, and to provide a recognition activity
for participating students who complete coursework.
Dates of Project. The Correspondence Coursework Program for Mi-
grant Secondary Students will be implemented during the 2005-2006
school year. Applicants should plan for a starting date of no earlier
than September 1, 2005, and an ending date of no later than August 31,
2006.
Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $350,000 for the 2005-2006
school year. This project is funded 100 percent from Migrant Education
Program federal funds.
Selection Criteria. Applications will be scored based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the SAS. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the SAS to be considered for funding. The
TEA reserves the right to select from the highest-ranking applications
those that address all requirements in the SAS and that are most advan-
tageous to the project.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this SAS. This SAS
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this SAS does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
Obtaining Access to TEA’s eGrants. The Correspondence Coursework
Program for Migrant Secondary Students grant application is available
only through TEA’s eGrants and may not be obtained or submitted by
any other means. The eGrant application will be available in eGrants
on or about May 13, 2005. To apply for access to eGrants, go to
http://www.tea.state.tx.us/grant. Under the "eGrants Toolbox," select
"External Users: Apply for eGrants Logon." Complete the form as in-
structed, obtain the required signatures, and send it to the TEA contact
listed on the form.
Further Information. For clarifying information about the eGrant SAS,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269.
Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Central Time),
June 30, 2005, to be considered for funding.
TRD-200501792
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Request for eGrant Applications Concerning the Summer Work
Study Program for Migrant Secondary Students, 2005-2006
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing eGrant applications under Standard Application System (SAS)
#MSWSAA06 from colleges and universities in Texas. Eligible appli-
cants must demonstrate a full understanding of the needs of migrant
secondary students in Texas and must demonstrate the capacity and
ability to implement, operate, and manage the project on a statewide
basis.
Description. The purpose of the Summer Work Study Program for Mi-
grant Secondary Students is to provide, at the minimum, 100 eligible
migrant students with a six-week college or university work study ex-
perience by providing them dormitory housing on campus; by paying
them a minimum wage stipend, paid by a partnership entity, for mean-
ingful work experience in an office setting; and by providing participat-
ing students alternative ways to earn credits toward high school gradu-
ation in a college or university setting.
Dates of Project. The Summer Work Study Program for Migrant Sec-
ondary Students will be implemented during the 2005-2006 school
year. Applicants should plan for a starting date of no earlier than
September 1, 2005, and an ending date of no later than August 31,
2006.
Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $100,000 for the 2005-2006
school year. This project is funded 100 percent from Migrant Education
Program federal funds.
Selection Criteria. Applications will be scored based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the SAS. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the SAS to be considered for funding. Ap-
plicants must partner with an entity that has the capacity to provide
funding to pay students a minimum wage for participating in a mean-
ingful work experience in an office setting. The TEA reserves the right
to select from the highest-ranking applications those that address all
requirements in the SAS and that are most advantageous to the project.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this SAS. This SAS
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this SAS does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
Obtaining Access to TEA’s eGrants. The Summer Work Study Pro-
gram for Migrant Secondary Students grant application is available
only through TEA’s eGrants and may not be obtained or submitted by
any other means. The eGrant application will be available in eGrants
on or about May 13, 2005. To apply for access to eGrants, go to
http://www.tea.state.tx.us/grant. Under the "eGrants Toolbox," select
"External Users: Apply for eGrants Logon." Complete the form as in-
structed, obtain the required signatures, and send it to the TEA contact
listed on the form.
Further Information. For clarifying information about the eGrant SAS,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269.
Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Central Time),
June 30, 2005, to be considered for funding.
TRD-200501791
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
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Request for eGrant Applications Concerning the Texas Migrant
Interstate Program, 2005-2006
Eligible Applicants. The Texas Education Agency (TEA) is requesting
eGrant applications under Standard Application System (SAS) #TMI-
PAA06 from public school districts, including open-enrollment char-
ter schools; education service centers; and colleges and universities in
Texas. Eligible applicants must demonstrate a full understanding of the
needs of migrant secondary students in Texas and must demonstrate the
capacity and ability to implement, operate, and manage the project on
a statewide and nationwide basis.
Description. The purpose of the Texas Migrant Interstate Program
(TMIP) is to provide direct services and technical assistance related
to intrastate and interstate coordination to Texas migrant students and
their families and migrant education program staff within and outside
Texas. To assist in meeting the needs of this population, which is most
at risk of not meeting the state’s academic content and achievement
standards, the TMIP will coordinate with states that receive this tar-
get population by offering certified bilingual counselors to work with
migrant students, home-based district personnel, migrant parents, and
receiving state migrant education program personnel on issues such as
appropriate student placement, credit accrual, and state achievement
testing.
Dates of Project. The TMIP will be implemented during the 2005-2006
school year. Applicants should plan for a starting date of no earlier than
September 1, 2005, and an ending date of no later than August 31, 2006.
Project Amount. Funding will be provided for one statewide project.
The project will receive a maximum of $500,000 for the 2005-2006
school year. This project is funded 100 percent from Migrant Education
Program federal funds.
Selection Criteria. Applications will be scored based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the SAS. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the project. Applications must address each
requirement as specified in the SAS to be considered for funding. The
TEA reserves the right to select from the highest-ranking applications
those that address all requirements in the SAS and that are most advan-
tageous to the project.
The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this SAS. This SAS
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this SAS does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.
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Obtaining Access to TEA’s eGrants. The TMIP grant application is
available only through TEA’s eGrants and may not be obtained or sub-
mitted by any other means. The eGrant application will be available in
eGrants on or about May 13, 2005. To apply for access to eGrants, go
to http://www.tea.state.tx.us/grant. Under the "eGrants Toolbox," se-
lect "External Users: Apply for eGrants Logon." Complete the form as
instructed, obtain the required signatures, and send it to the TEA con-
tact listed on the form.
Further Information. For clarifying information about the eGrant SAS,
contact Donnell Bilsky, Division of Discretionary Grants, Texas Edu-
cation Agency, (512) 463-9269.
Deadline for Receipt of eGrant Applications. Applications must be
received by the Texas Education Agency by 5:00 p.m. (Central Time),
June 30, 2005, to be considered for funding.
TRD-200501800
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Filed: May 4, 2005
♦ ♦ ♦
Texas Commission on Environmental Quality
Enforcement Orders
An agreed order was entered regarding El Hamad Enterprises, Inc. dba
Habeeb Food Store, Docket No. 2002-0947-PST-E on April 19, 2005
assessing $4,400 in administrative penalties with $880 deferred.
Information concerning any aspect of this order may be obtained by
contacting Barbara Watson, Staff Attorney at (512) 239-2044, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Joe Gutierrez dba Jose Gutierrez
Trucking, Docket No. 2002-1401-MSW-E on April 19, 2005 assessing
$3,600 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Suntex Fuller Corporation dba
Fuller Utilities Corporation, Docket No. 2002-1057-MWD-E on April
19, 2005 assessing $26,600 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Deborah Bynum, Staff Attorney at (512) 239-1976, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Bellaire Food Store, Inc. dba
Shop N Go No. 2, Docket No. 2003-0763-PST-E on April 19, 2005
assessing $1,900 in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Sarah Utley, Staff Attorney at (512) 239-0575, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Domingo Garza dba Mexico Mo-
tors, Docket No. 2003-1238-WQ-E on April 19, 2005 assessing $9450
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding United Petroleum Transports,
Inc., Docket No. 2003-0552-PST-E on April 19, 2005 assessing $7,000
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Nash Petty, Staff Attorney at (512) 239-3693,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Mohammad Mohiuddin dba
Palestine Mini Mart, Docket No. 2003-0868-PST-E on April 19, 2005
assessing $3,270 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Brazos Valley Solid Waste Man-
agement Agency, Docket No. 2003-1586-AIR-E on April 19, 2005 as-
sessing $500 in administrative penalties with $100 deferred.
Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at (512) 239-1670,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Sok Sun Yang dba Stop By
Mart, Docket No. 2003-0336-PST-E on April 19, 2005 assessing
$5,600 in administrative penalties with $1,120 deferred.
Information concerning any aspect of this order may be obtained
by contacting Michael Meyer, Enforcement Coordinator at (512)
239-4492, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Crystal Clear Water Supply
Corporation, Docket No. 2003-0620-PWS-E on April 19, 2005 assess-
ing $1,060 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Pamela Campbell, Enforcement Coordinator at (512) 239-
4493, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Satina, Inc. dba Donna’s Food
Market, Docket No. 2003-1117-PST-E on April 19, 2005 assessing
$18,150 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lindsay Andrus, Staff Attorney at (512) 239-4761, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Texas God Bless, Inc. dba Lucky
Stop Grocery, Docket No. 2003-0394-PST-E on April 19, 2005 assess-
ing $1,050 in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Sarah Utley, Staff Attorney at (512) 239-0575, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Lee and Kathy Byrd, Docket No.
2003-1479-MSW-E on April 19, 2005 assessing $5,250 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Sarah Jane Utley, Staff Attorney at (512) 239-0575, Texas
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Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Crawdad’s, Inc. dba Crawdad’s
4 Kountze, Docket No. 2003-1141-PST-E on April 19, 2005 assessing
$3,750 in administrative penalties with $750 deferred.
Information concerning any aspect of this order may be obtained
by contacting Merrilee Hupp, Enforcement Coordinator at (512)
239-4490, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Matagorda County Water Con-
trol and Improvement District No. 5, Docket No. 2003-0061-MWD-E
on April 19, 2005 assessing $5,200 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Texas Department of Criminal
Justice, Docket No. 2003-0066-MWD-E on April 19, 2005 assessing
$58,800 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting J. Mac Vilas, Enforcement Coordinator at (512) 239-2557,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Nasir Mughal, Docket No.
2003-1332-PST-E on April 19, 2005 assessing $4,280 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Lindsay Andrus, Staff Attorney at (512) 239-4761, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Ansh III, L.P. dba Circle Q Food
Store #1, Docket No. 2003-1001-PST-E on April 19, 2005 assessing
$1,090 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Motiva Enterprises, LLC,
Docket No. 2003-1186-AIR-E on April 19, 2005 assessing $656,397
in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409) 899-8760,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Gerald Mayfield, Docket No.
2003-1534-OSS-E on April 19, 2005 assessing $275 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Barbara Watson, Staff Attorney at (512) 239-2044, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Anna, Docket No. 2003-
0173-MWD-E on April 19, 2005 assessing $7,200 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512) 239-1896,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Alvin Massington, Docket No.
2003-0491-MSW-E on April 19, 2005 assessing $5,250 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Memphis, Docket No.
2003-1203-MWD-E on April 19, 2005 assessing $7,650 in administra-
tive penalties.
Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding INAARA Group, Inc. dba City
Star Texaco, Docket No. 2004-0147-PST-E on April 19, 2005 assess-
ing $3,120 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Barbara Watson, Staff Attorney at (512) 239-2044, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding City of Aransas Pass, Docket
No. 2004-0335-MWD-E on April 19, 2005 assessing $9,300 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Westfield Mobile Home Com-
munity, Ltd. dba Westfield Mobile Home Park, Docket No. 2004-
0363-MWD-E on April 19, 2005 assessing $4,025 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Angelina County, Docket No.
2004-0365-AIR-E on April 19, 2005 assessing $510 in administrative
penalties with $102 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Waste Management of Texas,
Inc., Docket No. 2004-0384-MLM-E on April 19, 2005 assessing
$3,475 in administrative penalties with $695 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cari Bing, Enforcement Coordinator at (512) 239-1445,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding Al-Ilam Enterprises, Inc. dba
Happy Chap Market 1, Docket No. 2004-0416-PST-E on April 19,
2005 assessing $15,950 in administrative penalties.
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Information concerning any aspect of this order may be obtained
by contacting Sarah Utley, Staff Attorney at (512) 239-0575, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Magellan Terminals Holdings
L.P., Docket No. 2004-0487-AIR-E on April 19, 2005 assessing
$20,400 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Oasis Car Wash, Inc. dba Magic
Car Wash & Lube Center, Docket No. 2004-0636-PST-E on April 19,
2005 assessing $5,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Edward Moderow, Enforcement Coordinator at (512) 239-
2680, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Hanover Compression Limited
Partnership, Docket No. 2004-0646-AIR-E on April 19, 2005 assess-
ing $46,200 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Kensley Greuter, Enforcement Coordinator at (512) 239-
2520, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Varco, L.P., Docket No. 2004-
0700-AIR-E on April 19, 2005 assessing $15,400 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903) 535-5145,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Northside ISD, Docket No.
2004-0734-EAQ-E on April 19, 2005 assessing $1,875 in administra-
tive penalties with $375 deferred.
Information concerning any aspect of this order may be obtained
by contacting Leila Pezeshki, Enforcement Coordinator at (210)
403-4080, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Lomax, Inc. dba Lomax Oil
Co., Docket No. 2004-0763-PST-E on April 19, 2005 assessing $500
in administrative penalties with $100 deferred.
Information concerning any aspect of this order may be obtained by
contacting Brent Hurta, Enforcement Coordinator at (512) 239-6589,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Edward A. Fenoglio dba Oak
Shores Water System, Docket No. 2004-0766-PWS-E on April 19,
2005 assessing $1,102 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting David Van Soest, Enforcement Coordinator at (512) 239-
0468, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Chevron Pipe Line Company,
Docket No. 2004-0767-AIR-E on April 19, 2005 assessing $9,900 in
administrative penalties with $1,980 deferred.
Information concerning any aspect of this order may be obtained by
contacting Brian Lehmkuhle, Enforcement Coordinator at (512) 239-
4482, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Gregorio Gaytan, Docket No.
2004-0779-OSS-E on April 19, 2005 assessing $225 in administrative
penalties with $45 deferred.
Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239-
2134, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Red River Authority of Texas
dba Arrowhead Lake Lots Water System, Docket No. 2004-0863-
PWS-E on April 19, 2005 assessing $510 in administrative penalties
with $102 deferred.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Blanco, Docket No.
2004-1010-PWS-E on April 19, 2005 assessing $250 in administrative
penalties with $50 deferred.
Information concerning any aspect of this order may be obtained by
contacting Mauricio Olaya, Enforcement Coordinator at (915) 834-
4967, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Enbridge Pipelines East Texas
L.P., Docket No. 2004-1109-AIR-E on April 19, 2005 assessing $6,450
in administrative penalties with $1,290 deferred.
Information concerning any aspect of this order may be obtained by
contacting Ruben Soto, Enforcement Coordinator at (512) 239-4571,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding M. R. Calhoun Enterprises, Inc.
dba Country Stop, Docket No. 2004-1185-PST-E on April 19, 2005
assessing $800 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Cari Bing, Enforcement Coordinator at (512) 239-1445,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Salem Khalil dba Seven Seas
Grocery, Docket No. 2004-1189-PST-E on April 19, 2005 assessing
$2,100 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Chris Friesenhahn, Enforcement Coordinator at (210) 403-
4077, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding SJKR, Inc. dba Steve’s Texaco,
Docket No. 2004-1206-PST-E on April 19, 2005 assessing $1,050 in
administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jeffrey Huhn, Staff Attorney at (512) 239-5111, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
TRD-200501793
30 TexReg 2924 May 13, 2005 Texas Register
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: May 4, 2005
♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Sim-
ilar to the procedure followed with respect to Agreed Orders entered
into by the executive director of the commission in accordance with
Texas Water Code (TWC), §7.075, this notice of the proposed order
and the opportunity to comment is published in the Texas Register no
later than the 30th day before the date on which the public comment
period closes, which in this case is June 13, 2005. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should
be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 13, 2005. Comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The commission’s attorneys are available to discuss the DOs and/or the
comment procedure at the listed phone numbers; however, comments
on the DOs should be submitted to the commission in writing.
(1) COMPANY: David Watson dba Gew Chevron; DOCKET
NUMBER: 2004-1429-PST-E; TCEQ ID NUMBERS: 49266 and
RN102458387; LOCATION: 400 Miller, Anahuac, Chambers County,
Texas; TYPE OF FACILITY: convenience store with retail sales
of gasoline; RULES VIOLATED: 30 TAC §37.815(a) and (b), by
failing to demonstrate acceptable financial assurance for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of petroleum underground storage tanks (USTs); and 30
TAC §§334.22(a), 334.128(a), 12.1, and TWC, §5.702, by failing
to pay outstanding fees; PENALTY: $3,150; STAFF ATTORNEY:
Ann Skowronski, Litigation Division, MC 175, (512) 239-2497;
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(2) COMPANY: Gene Gilley; DOCKET NUMBER: 2004-1273-
MSW-E; TCEQ ID NUMBER: RN103948105; LOCATION: 1253
Farm-to-Market Road 3266, Palestine, Anderson County, Texas;
TYPE OF FACILITY: property; RULES VIOLATED: 30 TAC
§330.5(c), by failing to properly dispose of approximately 550 scrap
tires at an authorized facility; PENALTY: $2,100; STAFF ATTOR-
NEY: Ann Skowronski, Litigation Division, MC 175, (512) 239-2497;
REGIONAL OFFICE: Tyler Regional Office, 2916 Teague Drive,
Tyler, Texas 75701-3756, (903) 535-5100.
(3) COMPANY: John Grohman; DOCKET NUMBER: 2004-0564-
MSW-E; TCEQ ID NUMBER: RN102920493; LOCATION: adjacent
to County Road 334, 1/4 mile south of State Highway 153, Runnels
County, Texas; TYPE OF FACILITY: property; RULES VIOLATED:
30 TAC §330.5(a), by causing, suffering, allowing, or permitting the
collection, storage, or disposal of municipal solid waste on non-permit-
ted property; PENALTY: $7,700; STAFF ATTORNEY: Ann Skowron-
ski, Litigation Division, MC 175, (512) 239-2497; REGIONAL OF-
FICE: Abilene Regional Office, 1977 Industrial Boulevard, Abilene,
Texas 79602-7833, (325) 698-9674.
(4) COMPANY: Mehmood Lakhani dba C-Store; DOCKET NUM-
BER: 2002-0751-PST-E; TCEQ ID NUMBERS: 0021877 and
RN102360716; LOCATION: 110 North Story Road, Irving, Dallas
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §115.246(7)(A) and
Texas Health and Safety Code (THSC), §382.085(b), by failing to
maintain Stage II records on site at the station and available for review;
30 TAC §115.245(2) and THSC, §382.085(b), by failing to conduct an
annual pressure decay test on the Stage II vapor recovery system; 30
TAC §115.242(3)(A), (B), and (4) and THSC, §382.085(b), by failing
to ensure that no gasoline leaks, as detected by sampling, sight, sound,
or smell, existed anywhere in the dispensing equipment and failing
to maintain the Stage II vapor recovery system in proper operating
condition; 30 TAC §334.7(d)(3), by failing to provide amended
registration for any change or additional information regarding the
USTs; 30 TAC §334.8(c)(4)(B) and TWC, §26.346(a), by failing to
ensure that the TCEQ UST and self-certification form was submitted
to the commission in a timely manner; 30 TAC §334.49(a) and TWC,
§26.3475(d), by failing to install a method of corrosion protection for
the UST system; 30 TAC §37.815(a) and (b), by failing to demonstrate
acceptable financial assurance for taking corrective action and for
compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of the
petroleum USTs; 30 TAC §334.50(b)(1)(A) and (b)(2) and TWC,
§26.3475(a), by failing to provide proper release detection for the
product piping associated with the UST system and failing to ensure
that all tanks were monitored for releases at a frequency of at least once
per month; 30 TAC §334.10(b)(1)(B), by failing to provide petroleum
storage tank delivery records upon request by the TCEQ; and 30 TAC
§334.22(d) and TWC, §26.358(d), by failing to pay outstanding UST
fees; PENALTY: $17,340; STAFF ATTORNEY: Lindsay Andrus,
Litigation Division, MC 175, (512) 239-4761; REGIONAL OFFICE:
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(5) COMPANY: Oldmoc, Inc. dba Time Saver Grocery; DOCKET
NUMBER: 2004-0536-PST-E; TCEQ ID NUMBERS: 40316 and
RN101790608; LOCATION: 13712 Walters Road, Houston, Harris
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §§334.74(2)(A),
334.77(b), 334.78, 334.80(a)(3) and (4), and TWC, §26.121(a), by
failing to prevent an unauthorized discharge of hydrocarbons into,
or adjacent to, waters of the state, and failing to conduct release
investigation and confirmation steps, the initial abatement steps, site
assessment, and corrective action activities; and 30 TAC §334.72(1)
and §334.76(1), by failing to report a release to the agency within 24
hours of discovery; PENALTY: $13,500; STAFF ATTORNEY: Xavier
Guerra, Litigation Division, MC R-13, (210) 403-4016; REGIONAL
OFFICE: Houston Regional Office, 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.
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(6) COMPANY: Osborn Stone Company, Inc. dba A & A Stone
Company; DOCKET NUMBER: 2004-1134-WQ-E; TCEQ ID
NUMBER: RN104317904; LOCATION: 6101 Thomas Court, Tolar,
Hood County, Texas; TYPE OF FACILITY: mining and quarrying;
RULES VIOLATED: 30 TAC §281.25(a)(4) and 40 Code of Federal
Regulations (CFR) §122.26(a), by failing to obtain authorization to
discharge storm water associated with industrial activity into water in
the state; PENALTY: $39,000; STAFF ATTORNEY: Ann Skowronski,
Litigation Division, MC 175, (512) 239-2497; REGIONAL OFFICE:
Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(7) COMPANY: Silas Frank Clark dba Clark’s Backhoe Service;
DOCKET NUMBER: 2003-0612-OSI-E; TCEQ ID NUMBER:
RN102792587; LOCATION: 201 Live Oak Street, Melvin, Mc-
Culloch County, Texas; TYPE OF FACILITY: on-site sewage
facility (OSSF) system; RULES VIOLATED: 30 TAC §30.231(b),
§285.50(b), and THSC, §366.071(a), by failing to hold a current
installer license prior to constructing any part of the OSSF at the
site; 30 TAC §285.3(b)(1) and THSC, §366.051(c), by failing to
obtain authorization to construct from the permitting authority prior
to constructing the OSSF at the site; 30 TAC §30.5(b), §285.61(1)
and (3), and THSC, §366.071(a), by failing to hold a current installer
license when representing to the public and to a TCEQ investigator
that such license was held and failing to hold a current installer license
when representing that services requiring an OSSF license could be
performed; and 30 TAC §285.61(6) and THSC, §366.004, by failing to
construct an OSSF to meet the minimum required criteria; PENALTY:
$1,375; STAFF ATTORNEY: Jeffrey Huhn, Litigation Division, MC
175, (512) 239-5111; REGIONAL OFFICE: San Angelo Regional
Office, 622 South Oakes, Suite K, San Angelo, Texas 76903-7013,
(915) 655-9479.
(8) COMPANY: Tassie Bailey, III aka Timothy Bailey dba Bailey
Garbage Service; DOCKET NUMBER: 2004-1432-MLM-E; TCEQ
ID NUMBERS: MQ0628R and RN100881986; LOCATION: 22165
Bailey Grove Road, Montgomery, Montgomery County, Texas;
TYPE OF FACILITY: garbage collection and disposal service;
RULES VIOLATED: 30 TAC §111.201 and THSC, §382.085(b), by
conducting outdoor burning of garbage; and 30 TAC §330.5(c), by
disposing of municipal solid waste without authorization; PENALTY:
$1,050; STAFF ATTORNEY: Ann Skowronski, Litigation Division,
MC 175, (512) 239-2497; REGIONAL OFFICE: Houston Regional
Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
767-3500.
(9) COMPANY: Tsuo-Min Chi dba A-Sunnys; DOCKET NUMBER:
2004-1224-PST-E; TCEQ ID NUMBERS: 43969 and RN102281268;
LOCATION: 6240 Synott Road, Houston, Harris County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate ac-
ceptable financial assurance for taking corrective action and for com-
pensating third parties for bodily injury and property damage caused
by accidental releases arising from the operation of petroleum USTs;
PENALTY: $2,100; STAFF ATTORNEY: Jeffrey Huhn, Litigation Di-
vision, MC 175, (512) 239-5111; REGIONAL OFFICE: Houston Re-
gional Office, 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.
(10) COMPANY: Virginia Setia dba Time Out Food Store; DOCKET
NUMBER: 2004-0316-PST-E; TCEQ ID NUMBERS: 45464 and
RN102852704; LOCATION: 12800 1/2 Woodforest Boulevard,
Houston, Harris County, Texas; TYPE OF FACILITY: conve-
nience store with retail sales of gasoline; RULES VIOLATED:
30 TAC §334.51(b)(2)(C) and TWC, §26.3475(c)(2), by failing to
provide proper overfill prevention for the UST system; 30 TAC
§334.49(c)(2)(C) and (4)(C) and TWC, §26.3475(d), by failing to
regularly inspect the cathodic protection system at least every 60 days;
30 TAC §37.815(a) and (b), by failing to demonstrate acceptable
financial assurance for taking corrective action and for compensat-
ing third parties for bodily injury and property damage caused by
accidental releases arising from the operation of petroleum USTs; 30
TAC §334.48(c), §334.50(d)(1)(B)(ii), and TWC, §26.3475(c)(1), by
failing to conduct daily inventory control and monthly reconciliation
of inventory control records; 30 TAC §334.50(b)(2)(A)(i) and TWC,
§26.3475(a), by failing to equip pressurized piping on the UST system
with a proper leak detection system; and 30 TAC §334.50(b)(1)(A) and
TWC, §26.3475(c)(1), by failing to perform and document monthly
monitoring of the USTs for releases; PENALTY: $34,650; STAFF
ATTORNEY: James Sallans, Litigation Division, MC 175, (512)
239-2053; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
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Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is June
13, 2005. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the statutes and rules
within the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on June 13, 2005. Comments may also
be sent by facsimile machine to the attorney at (512) 239-3434. The
designated attorney is available to discuss the AO and/or the comment
procedure at the listed phone number; however, §7.075 provides that
comments on an AO should be submitted to the commission in writ-
ing.
(1) COMPANY: Buckley Oil Company; DOCKET NUM-
BER: 2004-0012-MLM-E; TCEQ ID NUMBERS: 33423 and
RN100536481; LOCATION: 1809 and 1803 Rock Island Street,
Dallas, Dallas County, Texas; TYPE OF FACILITY: chemical storage
and distribution; RULES VIOLATED: 30 TAC §335.4 and TWC,
§26.121(c), by failing to prevent spills which contaminated the soil
along the west property fence line and shallow groundwater; 30
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TAC §335.62 and §335.503, by failing to conduct hazardous waste
determinations for five waste streams generated at the facility; 30 TAC
§335.6(b), by failing to update its notice of registration within 90 days
of becoming aware of additional information; and 30 TAC §305.42(a)
and TWC, §26.121(a), by failing to have authorization to discharge
contaminated stormwater into waters in the state; PENALTY: $23,490;
STAFF ATTORNEY: James Biggins, Litigation Division, MC R-12,
(713) 422-8916; REGIONAL OFFICE: Dallas-Fort Worth Regional
Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(2) COMPANY: C.L. Hall dba Southfork Dairy and Douglas Hall;
DOCKET NUMBER: 2003-0523-AGR-E; TCEQ ID NUMBER:
RN101519841; LOCATION: County Road 4410 at the intersection
of Farm-to-Market Road (FM) 514, near Emory, Rains County,
Texas; TYPE OF FACILITY: milk production operation; RULES
VIOLATED: 30 TAC §321.31(a) and TWC, §26.121(a)(1), by failing
to prevent the discharge of waste or wastewater from the animal
feeding operations into or adjacent to waters in the state; 30 TAC
§321.39(f)(18), by failing to maintain the liner of the lagoons to
inhibit infiltration of wastewater; 30 TAC §321.39(f)(11), by failing to
maintain the proper freeboard; 30 TAC §321.39(f)(10)(D), by failing
to stabilize the embankment walls of the lagoon to prevent erosion or
deterioration; 30 TAC §321.40(11), by failing to properly dispose of
dead animals; 30 TAC §321.39(f)(1)(C), by failing to list a description
of potential pollutants, which included a list of any specific spills
of these materials at the facility; 30 TAC §321.41(c), by failing to
document incidents such as spills, other discharges, or nuisance
conditions, along with other information describing the pollution
potential and quality of the incident in the pollution prevention plan
records, and failing to maintain the records on site for at least three
years; 30 TAC §321.31(a), §321.39(10)(A), and TWC, §26.121(a)(1),
by failing to prohibit the discharge or drainage of irrigated wastewater
where it would result in the discharge of pollutants into, or adjacent to,
waters in the state; 30 TAC §321.39(f)(19)(D), by failing to manage
irrigation practices so as to minimize or reduce ponding and puddling
of wastewater on-site and pollution of the waters in the state; and 30
TAC §321.42(a), by failing to notify the executive director, in writing,
within 14 days after a discharge to waters in the state; PENALTY:
$10,140; STAFF ATTORNEY: James Sallans, Litigation Division,
MC 175, (512) 239-2053; REGIONAL OFFICE: Tyler Regional
Office, 2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(3) COMPANY: Charles Engle dba Fabens Oil Company dba Freeway
Exxon; DOCKET NUMBER: 2004-1553-PST-E; TCEQ ID NUM-
BERS: 22318 and RN100819259; LOCATION: 7450 Gateway Boule-
vard East, El Paso, El Paso County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §334.48(c), by failing to conduct effective manual or automatic
inventory control procedures for the underground storage tank (UST)
system regardless of the chosen method of release detection; 30 TAC
§334.50(b)(1)(A) and (d)(1)(B)(ii), and TWC, §26.3475(c)(1), by fail-
ing to reconcile inventory control records; 30 TAC §334.50(b)(1)(A),
(d)(4)(A)(ii), and TWC, §26.3475(c)(1), by failing to put the automatic
tank gauge into test mode once per month; 30 TAC §334.50(b)(1)(A)
and (2)(A)(i)(III) and TWC, §26.3475(c)(1), by failing to have the line
leak detectors tested 12 months after the previous annual test; and
30 TAC §334.10(b) and TWC, §26.3475(c)(1), by failing to maintain
records to demonstrate compliance with corrosion protection testing
requirements; PENALTY: $4,920; STAFF ATTORNEY: Courtney St.
Julian, Litigation Division, MC 175, (512) 239-0617; REGIONAL OF-
FICE: El Paso Regional Office, 401 East Franklin Avenue, Suite 560,
El Paso, Texas 79901-1206, (915) 834-4949.
(4) COMPANY: Gulf Reduction Corporation; DOCKET NUMBER:
2004-0421-IHW-E; TCEQ ID NUMBER: RN102547064; LOCA-
TION: 310 North Greenwood, Harris County, Texas; TYPE OF
FACILITY: manufacturer of various zinc products; RULES VIO-
LATED: 30 TAC §335.62, by failing to perform waste determinations
and waste classifications on waste generated at the facility; 30 TAC
§335.2, §335.43(a), and 40 Code of Federal Regulations (CFR)
§270.1(C) and §270.10(g), by failing to obtain a permit before storing
and processing hazardous waste on site; 40 CFR §261.4(a)(20)(ii) and
(a)(21)(i)(A), by failing to meet the zinc fertilizer exclusion notifica-
tion, management, and reporting requirements; 30 TAC §335.431(c)
and 40 CFR §268.7(a), by failing to meet land disposal requirements
for material received, processed, and shipped for use as a zinc supple-
ment in fertilizer; and 30 TAC §335.6(c), by failing to comply with
notice of registration requirements for appropriate generator status,
waste streams, waste management units, and recycling activities
for, but not limited to, crushed wet skims, used filter bags, and
cartridge filters, spent solvent from parts washer, Sweco/Tramp screen
trash, EF3rd run material, no value labeled drums, non-hazardous
waste labeled drums moved to the wet skim processing area, floor
sweepings, and plant trash; PENALTY: $8,000; STAFF ATTORNEY:
Alfred Okpohworho, Litigation Division, MC R-12, (713) 422-8918;
REGIONAL OFFICE: Houston Regional Office, 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(5) COMPANY: Jackie W. Davis, Individually, and Jackie W. Davis,
Executor, Estate of Ola Faye Davis, Deceased; DOCKET NUM-
BER: 2004-1291-MSW-E; TCEQ ID NUMBERS: 455040150 and
RN104256136; LOCATION: United States (US) Highway 377 and
south of US Highway 377, Denton, Denton County, Texas; TYPE OF
FACILITY: property; RULES VIOLATED: 30 TAC §330.5(c) and
§328.23(b), by failing to prevent the unauthorized disposal of waste
and failing to prevent the disposal of used oil filters at the site; 30 TAC
§335.62 and 40 CFR §262.11(c), by failing to perform a hazardous
waste determination on solid waste generated; and 30 TAC §324.6,
40 CFR §279.22(d)(3), and Texas Health and Safety Code (THSC),
§371.041, by failing to clean up used oil upon detection of a release to
the environment; PENALTY: $13,625; STAFF ATTORNEY: Barbara
J. Watson, Litigation Division, MC 175, (512) 239-2044; REGIONAL
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.
(6) COMPANY: Jose Fernandez; DOCKET NUMBER: 2003-0106-
MLM-E; TCEQ ID NUMBER: RN102004348; LOCATION: on an
unnamed road, approximately 0.5 miles south of Rancho Toluca Road,
approximately 0.5 miles east of the intersection of Rancho Toluca Road
and FM 1015, Progreso, Hidalgo County, Texas; TYPE OF FACILITY:
unauthorized disposal site; RULES VIOLATED: 30 TAC §330.5(a),
by failing to prevent the disposal of municipal solid waste at an unau-
thorized disposal site; and 30 TAC §111.201 and THSC, §382.085(b),
by failing to prevent any outdoor burning within the State of Texas,
except as provided by this subchapter, or by order, or permits of the
commission; PENALTY: $2,100; STAFF ATTORNEY: Ashley Kever,
Litigation Division, MC 175, (512) 239-2987; REGIONAL OFFICE:
Harlingen Regional Office, 1804 West Jefferson Avenue, Harlingen,
Texas 78550-5247, (956) 425-6010.
(7) COMPANY: Judy Davis dba Judy’s Kountry Kitchen; DOCKET
NUMBER: 2004-1480-PST-E; TCEQ ID NUMBERS: 62890 and
RN102260767; LOCATION: Highway 175 and FM 315, Poynor,
Henderson County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULES VIOLATED: 30 TAC §37.815(a)
and (b), by failing to demonstrate acceptable financial assurance
for taking corrective action and for compensating third parties for
bodily injury and property damage caused by accidental releases
arising from the operation of petroleum USTs; and 30 TAC §334.21,
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by failing to pay outstanding UST fees; PENALTY: $3,150; STAFF
ATTORNEY: Jeffrey Huhn, Litigation Division, MC 175, (512)
239-5111; REGIONAL OFFICE: Tyler Regional Office, 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(8) COMPANY: La Moderna, Inc.; DOCKET NUMBER: 2003-1355-
PST-E; TCEQ ID NUMBERS: 31695, EE1147F, and RN100820703;
LOCATION: 14600 Montana Avenue, El Paso, El Paso County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §334.50(d)(9) and (d)(1)(B)(ii), by fail-
ing to conduct proper release detection and effective inventory con-
trol procedures; 30 TAC §334.49(c)(2)(C) and TWC, §26.3475(d), by
failing to inspect the rectifier and other components at least once ev-
ery 60 days; 30 TAC §334.10(b)(2)(B)(vii), by failing to maintain all
records and make the records available during the inspection; and 30
TAC §114.100(a) and THSC, §382.085(b), by selling gasoline for use
as a motor fuel in El Paso County with an oxygen content lower than
2.7% by weight; PENALTY: $17,100; STAFF ATTORNEY: Barbara
L. Klein, Litigation Division, MC 175, (512) 239-1320; REGIONAL
OFFICE: El Paso Regional Office, 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1206, (915) 834-4949.
(9) COMPANY: Pilot Industries of Texas, Inc.; DOCKET NUMBER:
2004-1646-AIR-E; TCEQ ID NUMBERS: HG0569B, 2427, and
RN100214618; LOCATION: 11623 North Houston Rosslyn Road,
Houston, Harris County, Texas; TYPE OF FACILITY: chemical
manufacturing plant; RULES VIOLATED: 30 TAC §§101.20(2),
115.352(4), 116.115(c), 40 CFR §61.112(a), §61.242-6(a), THSC,
§382.085(b), and TCEQ Permit Number 2427, Special Conditions
Numbers 2 and 7E, by failing to equip open-ended valves containing
a volatile hazardous air pollutant (VHAP) with a cap, plug, blind,
or second valve; 30 TAC §101.20(2), §116.115(b) and (c), 40 CFR
§61.112(a), §61.246(e)(4)(iii), THSC, §382.085(b), and TCEQ Air
Permit Number 2427, Special Condition Numbers 2 and 7K, by failing
to maintain records of fugitive monitoring instrument readings for
all components; and 30 TAC §101.201(1) and (2), §116.115(c), 40
CFR §§60.485(a), 61.112(a), 61.245(b)(1), THSC, §382.085(b), and
TCEQ Air Permit Number 2427, Special Condition Numbers 2 and
7F, by failing to use the calibration gas to calibrate the leak detection
instrument used to monitor components in VHAP and volatile organic
compound service as specified by permit; PENALTY: $3,330; STAFF
ATTORNEY: Mary Clair Lyons, Litigation Division, MC 175, (512)
239-6996; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.
(10) COMPANY: RFK Enterprises, Inc. dba Food Spot #5; DOCKET
NUMBER: 2002-1121-PST-E; TCEQ ID NUMBER: 00445519
and RN101809184; LOCATION: 234 South Main, Vidor, Orange
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §115.246(5) and (7)
and THSC, §382.085(b), by failing to maintain the results of testing
conducted at the station to maintain all vapor recovery records; 30
TAC §115.245(3), and THSC, §382.085(b), by failing to successfully
perform five-year testing to verify proper operation of the Stage II
system; and 30 TAC §115.242(3) and THSC, §382.085(b), by failing
to maintain the vapor recovery system free from any defects that
would substantially impair the system in reducing refueling vapors;
PENALTY: $7,260; STAFF ATTORNEY: Lindsay Andrus, Litigation
Division, MC 175, (512) 239-4761; REGIONAL OFFICE: Beaumont
Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1892,
(409) 898-3838.
(11) COMPANY: Tri-Star Aviation, Inc.; DOCKET NUMBER:
2004-0590-PST-E; TCEQ ID NUMBERS: 57063 and RN101832699;
LOCATION: 10615 West Main Street, La Porte, Harris County,
Texas; TYPE OF FACILITY: airport with retail sales of aviation
gasoline; RULES VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC,
§26.3475(c)(1), by failing to monitor the UST for releases at a
frequency of at least once every month; and 30 TAC §334.10(b),
by failing to develop and maintain records for the UST system;
PENALTY: $2,340; STAFF ATTORNEY: Barbara J. Watson, Liti-
gation Division, MC 175, (512) 239-2044; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.
(12) COMPANY: YJK Inc. dba Granger Food Mart; DOCKET
NUMBER: 2003-0257-PST-E; TCEQ ID NUMBERS: 0068960 and
RN101375889; LOCATION: 309 South Commerce Street, Granger,
Williamson County, Texas; TYPE OF FACILITY: convenience store
with retail sales of gasoline; RULES VIOLATED: 30 TAC §334.48(c),
by failing to reconcile the inventory control records on a monthly
basis; 30 TAC §334.50(a)(1)(A) and TWC, §26.2475(c), by failing
to provide a method of release detection; and 30 TAC §37.815(a)
and (b), by failing to demonstrate financial responsibility for taking
corrective action and for compensating third parties for bodily injury
and property damage caused by accidental releases arising from the
operation of petroleum USTs; PENALTY: $4,800; STAFF ATTOR-
NEY: Ann Skowronski, Litigation Division, MC 175, (512) 239-2497;
REGIONAL OFFICE: Austin Regional Office, 1921 Cedar Bend
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Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 39
The Texas Commission on Environmental Quality (commission) will
conduct a public hearing to receive testimony concerning proposed
amendments to 30 TAC Chapter 39, Public Notice, Subchapter H, Ap-
plicability and General Provisions, §§39.405, 39.418, and 39.419; Sub-
chapter I, Public Notice of Solid Waste Applications, §39.503; Sub-
chapter K, Public Notice of Air Quality Applications, §39.603 and
§39.604; and Subchapter L, Public Notice of Injection Well and Other
Specific Authorizations, §39.651.
The proposed amendments would extend alternative language notice
requirements in the air quality program to waste and water quality au-
thorizations, which publish Notices of Receipt of Application and In-
tent to Obtain a Permit (NORI) and Notices of Application and Pre-
liminary Decision (NAPD) under Chapter 39. Specifically, when the
applicant is required to publish a NORI or NAPD, publication would
also be required in the applicable alternative language if either the el-
ementary or middle school nearest to the facility provides a bilingual
education program under the applicable provision of the Texas Educa-
tion Code and certain criteria are met.
A public hearing on this proposal will be held in Austin on June 10,
2005, at 10:00 a.m. at the Texas Commission on Environmental Qual-
ity in Building F, Room 2210, located at 12100 Park 35 Circle. The
hearing will be structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements when
called upon in order of registration. There will be no open discussion
during the hearing; however, an agency staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will answer
questions before and after the hearing.
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Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact Patricia Durón, Office of Legal Services at (512) 239-6087. Re-
quests should be made as far in advance as possible.
Comments may be submitted to Patricia Durón, MC 205, Texas Regis-
ter Team, Office of Legal Services, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711- 3087, or by fax to
(512) 239-4808. All comments should reference Rule Project Number
2005-014-039-LS, and must be received by 5:00 p.m., June 13, 2005.
For further information, please contact Les Trobman, Environmental
Law Division at (512) 239-6056 or Kerrie Qualtrough, Environmental
Law Division at (512) 239-3990.
TRD-200501758
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: April 29, 2005
♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of April 27, 2005.
The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.
CITY OF ALICE has applied for a renewal of TPDES Permit No.
10536-002, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,600,000 gallons per
day. The facility is located approximately 4,800 feet southeast of the
intersection of Farm-to-Market Road 665 and Farm-to-Market Road
1931 on the south bank of Lattas Creek in Jim Wells County, Texas.
CITY OF AUSTIN DBA AUSTIN ENERGY which operates the
Decker Creek Power Plant, a steam electric generating station, has
applied for a renewal of TPDES Permit No. WQ0001887000, which
authorizes the discharge of once through cooling water and previously
monitored effluents (low volume wastewater, metal cleaning wastes,
and storm water) at a daily average flow not to exceed 725,000,000
gallons per day via Outfall 001, and storm water on an intermittent and
flow variable basis via Outfall 002. The facility is located 8003 Decker
Lane, on the west shore of Walter E. Long Lake, approximately four
miles east of the intersection of U.S. Highway 290 and U.S. Highway
183 in the City of Austin, Travis County, Texas.
CITY OF MERCEDES for a renewal of TPDES Permit No. 10347-
001, which authorizes the discharge of treated domestic wastewater
at an annual average flow not to exceed 2,300,000 gallons per day.
The facility is located on both sides of and adjacent to Mile 1/2 East
Road immediately south of its intersection with North 8 Mile Road in
Hidalgo County, Texas.
CITY OF WESLACO has applied for a renewal of TPDES Permit No.
10619-001, which authorizes the discharge of treated filter back wash
water at a daily average flow not to exceed 250,000 gallons per day.
The facility is located at the southeast intersection of Farm-to-Market
Road 88 and Mile 9 North Road in Hidalgo County, Texas.
Written comments or requests for a public meeting may be submitted to
the Office of the Chief Clerk, at the address provided in the information
section above, WITHIN 30 DAYS OF THE ISSUED DATE OF THIS
NOTICE.
CITY OF HOUSTON has applied for a minor amendment to the Texas
Pollutant Discharge Elimination System (TPDES) permit to authorize
an additional interim phase at an annual average flow not to exceed
18,000,000 gallons per day with an average discharge during any two-
hour period (2-Hr peak) not to exceed 56,944 gallons per minute. The
existing permit authorizes the discharge of treated domestic wastewater
at an annual average flow not to exceed 21,000,000 gallons per day. The
facility is located approximately 0.25 mile west of the confluence of
Cole Creek and Whiteoak Bayou and approximately 1.5 miles northeast
of the intersection of U.S. Highway 290 and Antoine Drive in the City




Texas Commission on Environmental Quality
Filed: May 4, 2005
♦ ♦ ♦
Golden Crescent Workforce Development Board
Public Notice
The Texas Workforce Solutions of the Golden Crescent announces the
availability of their Program Year 2005/Fiscal Year 2006 Integrated
Plan Modification for public comment beginning May 13 - June 13,
2005. The plan can be viewed at the TWS at one of the following lo-
cations:
* http://www.gcworkforce.org
* 120 S. Main #501, Victoria, TX
* 1800 S. Highway 35 #H, Pt. Lavaca, TX
* 1137 N. Esplanade, Cuero, TX
* 329 W. Franklin, Goliad, TX
* 427 St. George #101, Gonzales, TX
* 903 S. Wells, Edna, TX
* 727 S. Promenade, Hallettsville, TX
Programs provided by the TWS are Career Center services for the gen-
eral public, including at a minimum Wagner-Peyser Employment Ser-
vices; Workforce Investment Act services for adults, dislocated work-
ers, and youth; Temporary Assistance for Needy Families Choices Pro-
gram; Food Stamp Employment & Training; Project Reintegration of
Offenders; TAA/NAFTA/TAA; Child Care Services; Veterans Employ-
ment & Training; and Communities In Schools programs for an oper-
ation period of October 1, 2005 through September 30, 2006. Eligible
program beneficiaries who reside in Calhoun, DeWitt, Goliad, Gonza-
les, Jackson, Lavaca, and Victoria Counties may be provided appropri-
ate employment and educational services through these programs.
All persons wishing to comment on the Plan may do so at one of the
addresses above or by fax to (361) 573-0225 no later than June 13,
2005. Corrections and changes to this notice and/or the Plan may be
found on our website at http://www.gcworkforce.org.
The TWS is an equal opportunity organization.
Auxiliary aides or services are available upon request to those individ-
uals with disabilities.
TRD-200501788
IN ADDITION May 13, 2005 30 TexReg 2929
Sandy Heiermann
Director of Planning and Contracts
Golden Crescent Workforce Development Board
Filed: May 4, 2005
♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Hearing on Proposed Nursing Facility Payment Rates
for State Veterans Homes
Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing on May 31, 2005, to receive public com-
ment on proposed payment rates for the state-owned veterans nursing
facilities. These nursing facilities are in the nursing facility program
operated by the Texas Department of Aging and Disability Services.
These payment rates are proposed to be effective September 1, 2005.
The hearing will be held in compliance with Title 1 of the Texas Ad-
ministrative Code (TAC) §355.105(g), which requires public hearings
on proposed payment rates. The public hearing will be held on May 31,
2005, at 9:00 a.m., in the Permian Basin Room of Building H, Braker
Center, at 11209 Metric Blvd., Austin, Texas 78758-4021. Written
comments regarding the proposed payment rates may be submitted
in lieu of testimony until 5:00 p.m. the day of the hearing. Written
comments may be sent by U.S. mail to the attention of Maria Eben-
hoeh, HHSC Rate Analysis, MC H-400, 1100 West 49th Street, Austin,
Texas 78756-3101. Express mail can be sent, or written comments
can be hand delivered, to Ms. Ebenhoeh, HHSC Rate Analysis, MC
H-400, Braker Center Building H, 11209 Metric Blvd., Austin, Texas
78758-4021. Alternatively, written comments may be sent via facsim-
ile to Ms. Ebenhoeh at (512) 491-1998. Interested parties may request
to have mailed to them or may pick up a briefing package concerning
the proposed payment rates by contacting Ms. Ebenhoeh, HHSC Rate
Analysis, MC H-400, 1100 49th Street, Austin, Texas 78756-3101.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Ms. Ebenhoeh, HHSC Rate
Analysis, MC H-400, 1100 49th Street, Austin, Texas 78756-3101, by
May 26, 2005, so that appropriate arrangements can be made.
Proposal. As the single state agency for the state Medicaid program,
HHSC proposes the following per day payment rates for the state-
owned veterans nursing facilities effective September 1, 2005: Big
Spring, $133.00; Bonham, $133.00; Floresville, $133.00; and Temple,
$133.00. The proposed rates for each home are based upon the state
veterans home semi-private basic daily rate in effect on the first day of
the rate period in accordance with 1 TAC §355.111(d). These rates will
be reconciled retrospectively based on actual costs in accordance with
1 TAC §355.311(j).
Methodology and justification. The proposed rates were determined in





Texas Health and Human Services Commission
Filed: May 3, 2005
♦ ♦ ♦
Public Notice
The Health and Human Services Commission, State Medicaid Office,
has received approval from the Centers for Medicare and Medicaid Ser-
vices to amend the Title XIX Medical Assistance Plan by Transmittal
Number 04-030, Amendment Number 694.
This amendment clarifies that an annuity purchased by a person is a
countable resource for Medicaid eligibility purposes and lists the crite-
ria that allows an irrevocable annuity to be exempt as a resource. The
effective date is October 1, 2004.
Should you require additional information, please contact Lesa Led-





Texas Health and Human Services Commission
Filed: May 2, 2005
♦ ♦ ♦
Department of State Health Services
Licensing Actions for Radioactive Materials
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Department of State Health Services
Filed: May 4, 2005
♦ ♦ ♦
Notice of Agreed Order with Gardea Dental Equipment and
Service
On May 2, 2005, the Radiation Program Officer, Department of State
Health Services (department), approved the settlement agreement be-
tween the department and Gardea Dental Equipment and Service (com-
pany), (unregistered) of El Paso. A total administrative penalty in the
amount of $3,000 was assessed the company for violations of 25 Texas
Administrative Code, Chapter 289. Of the total administrative penalty,
$1,000 will be probated and will be forgiven if the company complies
with additional settlement agreement requirements.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: May 4, 2005
♦ ♦ ♦
Notice of Amendment to the Texas Schedules of Controlled
Substances Adding Certain Anabolic Steroids to Schedule III
United States Senate Bill 2195, entitled the "Anabolic Steroid Control
Act of 2004" was enacted on October 22, 2004. It went into effect 90
days after enactment, which was January 20, 2005. The bill redefined
"anabolic steroid" and included a new list of steroids under the new
definition. All anabolic steroids, unless specifically exempted by reg-
ulation, are Schedule III Controlled Substances.
Pursuant to §481.034(g), as amended by the 75th legislature, of the
Texas Controlled Substances Act, Chapter 481, Health and Safety
Code, at least thirty-one days have expired since notice of the
above referenced action was published. Eduardo J. Sanchez, M.D.,
M.P.H., in his capacity as Commissioner of the Department of State
Health Services, on April 15, 2005, amended the Texas Schedules
of Controlled Substances and hereby orders to be effective 21 days
after the date of publication of this notice in the Texas Register that
the Substances androstanediol including 3β,17β-dihydroxy-5α-an-
drostane and 3α,17β-dihydroxy-5α-androstane; androstanedione;
androstenediol including 1-androstenediol (3β,17β-dihydroxy-5α-an-
drost-1-ene), 1-androstenediol (3α,17β-dihydroxy-5α-androst-1-ene),
4-androstenediol, and 5-androstenediol; androstenedione including
1-androstenedione, 4-androstenedione, and 5-androstenedione ;
bolasterone; calusterone; delta-1-dihydrotestosterone; furazabol;
13β-ethyl-17α-hydroxygon-4-en-3-one; 4-hydroxytestosterone;





19-nor-4-androstenediol (3β, 17β-dihydroxyestr-4ene), 19-nor-4-an-
drostenediol (3α, 17β-dihydroxyestr-4-ene), 19-nor-5-androstenediol
(3β, 17β-dihydroxyestr-5-ene), and 19-nor-5-androstenediol (3α,
17β-dihydroxyestr-5-ene); norandrostenedione including 19-nor-4-an-
drostenedione, and 19-nor-5-androstenedione; norbolethone; nor-
clostebol; normethandrolone; stenbolone; and tetrahydrogestrinone
including their salts, esters, or ethers be added to Schedule III of the
Texas Controlled Substances Act. Schedule III of said Act is hereby
amended to read as follows:
SCHEDULE III








Schedule III anabolic steroids and hormones*
anabolic steroids, including any drug or hormonal substance, chem-
ically and pharmacologically related to testosterone (other than estro-


























































(35-1) 19-nor-4-androstenediol (3β, 17β-dihydroxyestr-4-ene);
(35-2) 19-nor-4-androstenediol (3α, 17β-dihydroxyestr-4-ene);
(35-3) 19-nor-5-androstenediol (3β, 17β-dihydroxyestr-5-ene); and
(35-4) 19-nor-5-androstenediol (3α, 17β-dihydroxyestr-5-ene);
(36) norandrostenedione--




















(49) trenbolone (17β-hydroxyestr-4,9,11-trien-3-one); and
(50) any salt, ester, or ether of a drug or substance described in this
paragraph.
Schedule III hallucinogenic substances
***




Department of State Health Services
Filed: May 4, 2005
♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application to change the name of EMPLOYERS NATIONAL IN-
SURANCE COMPANY to PALLADIUM INSURANCE COMPANY,
a foreign Fire and/or Casualty company. The home office is in Decatur,
Georgia.
Application to change the name of BALBOA LLOYDS INSURANCE
COMPANY to NEWPORT E&S INSURANCE COMPANY, a foreign
Fire and/or Casualty company. The home office is in Irvine, California.
Application to change the name of OMAHA PROPERTY AND CASU-
ALTY INSURANCE COMPANY to BEAZLEY INSURANCE COM-
PANY, a foreign Fire and/or Casualty company. The home office is in
Omaha, Nebraska.
Application for incorporation to the State of Texas by VALLEY
BAPTIST INSURANCE COMPANY, a domestic Life, Accident
and/or Health company. The home office is in Harlingen, Texas.
Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701, within 20 days after this notice is
published in the Texas Register.
TRD-200501790
IN ADDITION May 13, 2005 30 TexReg 2935
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 4, 2005
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.
Application for admission to Texas of CRITERION CLAIM SOLU-
TIONS, INC., a foreign third party administrator. The home office is
OMAHA, NEBRASKA.
Any objections must be filed within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200501795
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 4, 2005
♦ ♦ ♦
Legislative Budget Board
Notice of Request for Proposals
The Legislative Budget Board (LBB) announces the issuance of a Re-
quest for Proposals (RFP # HB7.2005.SPR.0011) from qualified, inde-
pendent firms to provide consulting services to the LBB. The successful
respondent will assist the LBB in conducting a management and per-
formance review of La Marque Independent School District (LMISD).
The LBB reserves the right, in its sole discretion, to award one or more
contracts for this review. The successful respondent(s) will be expected
to begin performance of the contract or contracts, if any, on or about
June 30, 2005, or as soon thereafter as practical.
Contact: Parties interested in submitting a proposal should contact Bill
Parr, Assistant Director, Legislative Budget Board, 1501 N. Congress,
Fifth Floor, Austin, Texas 78701, telephone number: (512) 463-1200,
to obtain a copy of the RFP. The LBB will mail copies of the RFP only
to those specifically requesting a copy. The RFP was made available for
pick up at the above-referenced address on May 3, 2005, between 10:00
a.m. and 5:00 p.m., Central Zone Time (CZT), and during normal busi-
ness hours thereafter. The LBB also made the complete RFP available
electronically on the Texas Marketplace at: http://esbd.tbpc.state.tx.us
and on the LBB website at http://www.lbb.state.tx.us after 10:00 a.m.
CZT, on May 3, 2005.
Questions: All questions regarding the RFP must be sent via facsimile
to Bill Parr at (512) 475-2902, not later than 2:00 p.m. CZT, on May
25, 2005. Official responses to questions received by the foregoing
deadline will be posted electronically on the Texas Marketplace and
the LBB website no later than May 26, 2005, or as soon thereafter as
practical.
Mandatory Letters of Intent: All potential respondents must submit
non-binding Mandatory Letters of Intent to Propose, which must be
received in the issuing office no later than 2:00 p.m. CZT, on May 25,
2005. Only the proposals of those respondents who submit a timely
Letter of Intent will be considered.
Closing Date: Proposals must be received in the issuing office at the
address specified above no later than 2:00 p.m. CZT, on June 13, 2005.
Proposals received after this time and date will not be considered. Re-
spondents shall be solely responsible for confirming the timely receipt
of proposals.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. The LBB will make the final decision regarding the
award of a contract or contracts. The LBB reserves the right to award
one or more contracts under this RFP.
The LBB reserves the right to accept or reject any or all proposals sub-
mitted. The LBB is under no legal or other obligation to execute any
contracts on the basis of this notice or the distribution of any RFP. The
LBB shall not pay for any costs incurred by any entity in responding to
this Notice or the RFP.
The anticipated schedule of events is as follows:
Issuance of RFP - May 3, 2005, after 10:00 a.m. CZT;
Questions Due - May 25, 2005, 2:00 p.m. CZT;
Letters of Intent Due - May 25, 2005, 2:00 p.m. CZT;
Official Responses to Questions Posted - May 26, 2005, or as soon
thereafter as practical;
Proposals Due - June 13, 2005, 2:00 p.m. CZT;
Contract Execution - June 30, 2005, or as soon thereafter as practical;






Filed: May 3, 2005
♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 567 "Junior Break the Bank"
1.0 Name and Style of Game.
A. The name of Instant Game No. 567 is "JUNIOR BREAK THE
BANK". The play style is "key number match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 567 shall be $1.00 per ticket.
1.2 Definitions in Instant Game No. 567.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
ticket that is used to determine eligibility for a prize. Each Play Symbol
is printed in Symbol font in black ink in positive except for dual-image
games. The possible black play symbols are: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, STACK OF BILLS SYMBOL
$1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, $100, $200 and
$2,000.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
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in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $5.00, $10.00, or
$20.00.
H. Mid-Tier Prize - A prize of $40.00 or $200.
I. High-Tier Prize - A prize of $2,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (567), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001and end
with 250 within each pack. The format will be: 567-0000001-001.
L. Pack - A pack of "JUNIOR BREAK THE BANK" Instant Game
tickets contains 250 tickets, packed in plastic shrink-wrapping and fan-
folded in pages of two (2). Tickets 001 and 002 will be on the top page,
tickets 003 and 004 on the next page, etc.; and tickets 249 and 250 will
be on the last page. Please note the books will be in an A - B configu-
ration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"JUNIOR BREAK THE BANK" Instant Game No. 567 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "JUNIOR BREAK THE BANK" Instant Game
is determined once the latex on the ticket is scratched off to expose 9
(nine) play symbols. If the player matches any of YOUR NUMBERS
play symbols to the LUCKY NUMBER play symbol, the player will
win the prize indicated. If the player reveals a STACK OF BILLS play
symbol, the player will win the prize indicated automatically. No por-
tion of the display printing nor any extraneous matter whatsoever shall
be usable or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 9 (nine) Play Symbols must appear under the latex overprint
on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 9
(nine) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
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16. Each of the 9 (nine) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.;
17. Each of the 9 (nine) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. No duplicate non-winning Your Numbers play symbols on a ticket.
C. No duplicate non-winning prize symbols on a ticket.
D. Non-winning prize symbols will never be the same as the winning
prize symbol(s).
E. No prize amount in a non-winning spot will correspond with the
Your Number play symbol (i.e. 5 and $5).
F. The auto win symbol will never appear more than once on a ticket.
2.3 Procedure for Claiming Prizes.
A. To claim a "JUNIOR BREAK THE BANK" Instant Game prize of
$1.00, $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, or $200, a claimant
shall sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas Lot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not in some cases, required to pay a $40.00 or $200 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.
B. To claim a "JUNIOR BREAK THE BANK" Instant Game prize
of $2,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.
C. As an alternative method of claiming a "JUNIOR BREAK THE
BANK" Instant Game prize, the claimant must sign the winning ticket,
thoroughly complete a claim form, and mail both to: Texas Lottery
Commission, Post Office Box 16600, Austin, Texas 78761-6600. The
risk of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notified promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resource Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "JUNIOR
BREAK THE BANK" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "JUNIOR BREAK THE BANK" Instant
Game, the Texas Lottery shall deposit the amount of the prize in a cus-
todial bank account, with an adult member of the minor’s family or the
minor’s guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
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within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
15,120,000 tickets in the Instant Game No. 567. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 567 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 567, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: May 2, 2005
♦ ♦ ♦
Instant Game Number 598 "Lucky 7’s Bingo"
1.0 Name and Style of Game.
A. The name of Instant Game No. 598 is "LUCKY 7’s BINGO". The
play style is "bingo with prize legend".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 598 shall be $7.00 per ticket.
1.2 Definitions in Instant Game No. 598.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: B01, B02,
B03, B04, B05, B06, B07, B08, B09, B10, B11, B12, B13, B14, B15,
I16, I17, I18, I19, I20, I21, I22, I23, I24, I25, I26, I27, I28, I29, I30,
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N31, N32, N33, N34, N35, N36, N37, N38, N39, N40, N41, N42, N43,
N44, N45, G46, G47, G48, G49, G50, G51, G52, G53, G54, G55, G56,
G57, G58, G59, G60, O61, O62, O63, O64, O65, O66, O67, O68, O69,
O70, O71, O72, O73, O74, O75, 01, 02, 03, 04, 05, 06, 07, 08, 09, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48,
49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67,
68, 69, 70, 71, 72, 73, 74, 75, and FREE.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $7.00, $10.00, $17.00 or $20.00.
H. Mid-Tier Prize - A prize of $30.00, $50.00, $77.00, $100, or $500.
I. High-Tier Prize - A prize of $777, $7,777, $20,000 or $77,777.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (598), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 75 within each pack. The format will be: 598-0000001-001.
L. Pack - A pack of "LUCKY 7’s BINGO" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket 001 will be shown on the front of the pack;
the back of ticket 075 will be revealed on the back of the pack. Every
other book will reverse i.e., the back of ticket 001 will be shown on the
front of the pack and the front of ticket 075 will be shown on the back
of the pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY 7’s BINGO" Instant Game No. 598 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "LUCKY 7’s BINGO" Instant Game is determined
once the latex on the ticket is scratched off to expose 190 (one hun-
dred ninety) play symbols. The player must scratch off the CALLER’S
CARD area to reveal 40 (forty) Bingo Numbers. The player must mark
all the BINGO NUMBERS on Cards 1 through 6 that match the Bingo
Numbers on the Caller’s Card. Each card has a corresponding prize leg-
end. Players win by matching those same numbers on the six Player’s
Cards. If the player finds a diagonal, vertical or horizontal straight line,
the four corners of the grid, an X pattern or "7" they win a prize accord-
ing to the legend of the respective playing grid. Examples of play: If
a player matches all bingo numbers plus the Free Space in a complete
horizontal, vertical, or diagonal line pattern in any one card the player
wins prize according to the legend of the respective playing card. If the
player matches all bingo numbers in all four (4) corners pattern in any
one card the player wins prize according to the legend of the respective
playing card. If the player matches all bingo numbers plus Free Space
to make a complete "X" pattern in any one card the player wins prize
according to the legend of the respective playing card. If the player
matches all bingo numbers plus Free Space to make a complete "7"
pattern in any one card the player wins prize according to the legend of
the respective playing card.. The player can win up to six times on any
ticket but only once on each "card".
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2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 190 (one hundred ninety) Play Symbols must appear under
the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
190 (one hundred ninety) Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 190 (one hundred ninety) Play Symbols must be exactly
one of those described in Section 1.2.C of these Game Procedures.
17. Each of the 190 (one hundred ninety) Play Symbols on the ticket
must be printed in the Symbol font and must correspond precisely to
the artwork on file at the Texas Lottery; the ticket Serial Numbers must
be printed in the Serial font and must correspond precisely to the art-
work on file at the Texas Lottery; and the Pack-Ticket Number must be
printed in the Pack-Ticket Number font and must correspond precisely
to the artwork on file at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. A ticket will win as indicated by the prize structure.
B. A ticket can win up to six times.
C. There will never be more than one win on a single Player’s Card.
D. No duplicate numbers will appear on the Caller’s Card.
E. No duplicate numbers will appear on each individual Player’s Card.
F. Each Caller’s Card Numbers will have a minimum of seven (7) and
a maximum of nine (9) numbers from each range per letter.
H. The number range used for each letter will be as follows: B: 01-15;
I: 16-30; N: 31-45; G: 46-60; O: 61-75.
2.3 Procedure for Claiming Prizes.
A. To claim a "LUCKY 7’s BINGO" Instant Game prize of $7.00,
$10.00, $17.00, $20.00, $30.00, $50.00, $77.00, $100, $200 or $500,
a claimant shall sign the back of the ticket in the space designated on
the ticket and present the winning ticket to any Texas Lottery Retailer.
The Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identification, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas Lot-
tery Retailer may, but is not, in some cases, required to pay a $30.00,
$50.00, $77.00, $100, $200 or $500 ticket. In the event the Texas Lot-
tery Retailer cannot verify the claim, the Texas Lottery Retailer shall
provide the claimant with a claim form and instruct the claimant on how
to file a claim with the Texas Lottery. If the claim is validated by the
Texas Lottery, a check shall be forwarded to the claimant in the amount
due. In the event the claim is not validated, the claim shall be denied
and the claimant shall be notified promptly. A claimant may also claim
any of the above prizes under the procedure described in Section 2.3.B
and Section 2.3.C of these Game Procedures.
B. To claim a "LUCKY 7’s BINGO" Instant Game prize of $777,
$7,777, $20,000 or $77,777, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the claim
is validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.
C. As an alternative method of claiming a "LUCKY 7’s BINGO" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.
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D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:
1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "LUCKY
7’s BINGO" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "LUCKY 7’s BINGO" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated, a ticket shall be owned
by the physical possessor of said ticket. When a signature is placed
on the back of the ticket in the space designated, the player whose
signature appears in that area shall be the owner of the ticket and shall
be entitled to any prize attributable thereto. Notwithstanding any name
or names submitted on a claim form, the Executive Director shall make
payment to the player whose signature appears on the back of the ticket
in the space designated. If more than one name appears on the back of
the ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 598. The approximate num-
ber and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 598 with-
out advance notice, at which point no further tickets in that game may
be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 598, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: May 2, 2005
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Nortex Regional Planning Commission
Request for Proposals
Computer Telephony Integrated Telephone Systems with Optional
Digital Logging Recorders to Service Eight Public Safety Answer-
ing Position Sites
Request for Proposal #NRPC911-52305
NOTICE IS HEREBY GIVEN that the Nortex Regional Planning
Commission (Nortex RPC) will accept proposals until May 25, 2005
at 12:00 p.m. for 911 PSAP COMPUTER TELEPHONY INTE-
GRATED (CTI) TELEPHONE SYSTEMS and DIGITAL LOGGING
RECORDERS.
The objective is to replace the entire telephone system at eight PSAP
sites, with new systems that increase the effectiveness of 911 PSAP
system users and the public safety service level to the citizens. The
Nortex RPC desires to acquire systems with a proven technical and
functional design and preference will be given to Bidders that have
currently installed systems that closely approximate or satisfy Nortex
RPC’s requirements in the major functional areas.
To obtain a copy of the complete Request for Proposal, contact Tommy
Keesee by telephoning (940) 322-5281 or by faxing (940) 322-6743.





Nortex Regional Planning Commission
Filed: April 28, 2005
♦ ♦ ♦
Permian Basin Workforce Development Board
Request for Proposal for Child Care Services
The Permian Basin Workforce Development Board announces the re-
lease of a Request for Proposal (RFP) for child care services effective
May 16, 2005. All interested private not-for-profit, private for-profit,
or public agencies/organizations are invited to submit a proposal. The
purpose of the RFP is to purchase services to manage subsidized child
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care for low-income families. The services include eligibility determi-
nation, provider management, and funds management.
Services will be delivered in the 17 counties of the Permian Basin:
Andrews, Borden, Crane, Dawson, Ector, Gaines, Glasscock, Howard,
Loving, Martin, Midland, Pecos, Reeves, Terrell, Upton, Ward, and
Winkler.
A RFP packet may be obtained beginning May 16, 2005 by contacting
Gail Dickenson at the Permian Basin Workforce Board, PO Box 61947,
Midland, TX 79711 or by calling (432) 563-5239. The deadline for
submitting a proposal is June 24, 2005 at 5:00 p.m. Central Daylight





Permian Basin Workforce Development Board
Filed: May 4, 2005
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Approval of Depreciation Rate
Change
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on April 25, 2005, for approval
of a depreciation rate to 14.3% for a new class of property, Circuit
Equipment Broadband, pursuant to Public Utility Regulatory Act,
Texas Utilities Code Annotated (Vernon 1998 & Supplement 2005)
(PURA) §52.252 and §53.056. A summary of the application follows.
Docket Title and Number: Application of Hill Country Telephone Co-
operative, Incorporated for Approval of Depreciation Rate Pursuant to
P.U.C. Substantive Rule §26.206, Docket Number 31037.
The Application: Hill Country Telephone Cooperative, Incorporated
filed with the Public Utility Commission of Texas an application for
approval of a depreciation rate of 14.3% for its new class of property,
Circuit Equipment Broadband, effective April 25, 2005.
Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-8477.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence




Public Utility Commission of Texas
Filed: April 27, 2005
♦ ♦ ♦
Notice of Petition for Waiver of Denial of Request for NXX
Code
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of a petition on April 26, 2005, for waiver of denial by
the North American Numbering Plan Administration (NANPA) Pool-
ing Administrator (PA) of Xspedius Management Company Switched
Services, LLC’s request for assignment of one full NXX in each of
the following rate centers: Bammel, Barker, Houston Suburban, and
Spring.
Docket Title and Number: Application of Xspedius Management Com-
pany Switched Services, LLC for Waiver of NeuStar, Incorporated De-
nial of NXX Code Request. Docket Number 31045.
The Application: Xspedius Management Company Switched Services,
LLC submitted an application to the Pooling Administrator (PA) for
numbering resources in the Bammel, Barker, Houston Suburban, and
Spring rate centers. The PA denied the request based on the grounds
that Xspedius Management Company Switched Services, LLC had not
met the month-to-exhaust and utilization criteria established by the
Federal Communications Commission.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than May 18, 2005. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments




Public Utility Commission of Texas
Filed: April 28, 2005
♦ ♦ ♦
Public Notice of Workshop on Amendments to PUC Rules
Concerning Utilities’ Eligible Purchased Power Expenses
The staff of the Public Utility Commission of Texas (commission) will
hold a workshop regarding amendments to the PUC rules concerning
utilities’ eligible purchased power expenses, on Thursday, May 26,
2005, at 9:30 a.m. in the Commissioners’ Hearing Room, located on
the 7th floor of the William B. Travis Building, 1701 North Congress
Avenue, Austin, Texas 78701. Project Number 29630, Amendments to
PUC Rules Concerning Utilities’ Eligible Purchased Power Expenses
has been established for this proceeding. At the workshop, the com-
mission staff invites presentations on the following topics.
1. Demonstrate by example how a utility would use the annual capacity
planning reserve margin requirements specified by the utility’s reliabil-
ity council to determine its capacity needs and how it would function
under several operating scenarios.
2. Discuss the advantages and disadvantages of using a Purchased
Power Cost Recovery Factor to recover all purchased power costs.
Presenters are requested to file a notice by Monday, May 23, 2005,
indicating which topic they will be addressing at the workshop. Each
presentation will be limited to 10 minutes. Parties not wishing to make
a presentation but wishing to comment may file their comments by
Monday, May 23, 2005.
In addition to receiving the comments on the two topics, commission
staff will lead a discussion on the merits of applying the following
methodologies that could possibly be used to identify and quantify im-
puted capacity in purchased power contracts.
Identification of contracts with imputed capacity:
Contract duration is 90 days or more.
Contract executed 30 days before the first delivery of power.
Contract is physically firm.
Cost per MWh in the contract is greater than the average cost of the
power from the utility’s most expensive generating unit for the previous
12 months from date of execution.
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Contract indicates purchase is for the peak hours (6X16 or 5X16).
Quantification of imputed capacity:
Imputed capacity costs will be calculated using the average explicit ca-
pacity costs ($/MWh) for the utility’s purchased power contracts exe-
cuted during the same time period for a similar future delivery period.
If no explicit capacity contracts are available from the utility, then other
appropriate indices or benchmarks that reflect market conditions for the
utility will be used to calculate imputed capacity costs.
Responses may be filed by submitting 16 copies to the commission’s
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 10
days of the date of publication of this notice. All responses should ref-
erence Project Number 29630.
By Wednesday, May 25, 2005, the commission shall make available in
Central Records under Project Number 29630 an agenda for the format
of the workshop.
Questions concerning the workshop or this notice should be referred
to Brian Almon, Director, Transmission Oversight and Development,
Electric Division, 512-937-7355. Hearing and speech-impaired indi-
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Texas Residential Construction Commission
Notice of Applications for Registration as Approved
Third-Party
WARRANTY COMPANY
The commission adopted rules regarding the approval and registration
of third-party warranty companies at 10 TAC §§303.250-303.266. The
new rules were adopted pursuant to new Chapter 430, Property Code
(Act effective Sept. 1, 2003, 78th Leg., R.S., ch. 458, §1.01), which
provides that a builder may elect to provide a warranty through a third-
party warranty company approved by the commission. The commis-
sion rules for approval and registration of third-party warranty compa-
nies can be found on the commission’s website at www.trcc.state.tx.us
Title 10, Texas Administrative Code, §303.255 requires the commis-
sion to publish in the Texas Register notice of the application of each
person seeking to become registered under this subchapter. The com-
mission will accept public comment on each application for twenty-one
(21) days after the date of publication of the notice. Information pro-
vided in response to this notice will be utilized in evaluating the appli-
cants for approval. Approved third-party warranty companies will be
listed on the commission’s website.
Pursuant to 10 TAC §303.255 the commission hereby notices the ap-
plications of:
1. American eWarranty, LLC, doing business as "American eBuilder,"
6360 Flank Dr., Suite 700, Harrisburg PA, 17112. American eWarranty
is insured by Aegis Security Insurance Co. The applicant has identified
Thomas Bothell, 501 Parker St, McKinney TX 75069, as its registered
agent.
2. National Home Insurance Company, 2675 South Abilene St., Au-
rora, CO 80014. The applicant has identified John F. Svoboda, 1417
West Arkansas Lane, Arlington, Texas 76013 as its registered agent.
3. Home Owners Management Enterprises, Inc. doing business as
"HOME/RWC of Texas" and "HOME of Texas," 12651 Briar Forest,
Suite 212, Houston, TX 77077. Home Owners Management Enter-
prises, Inc. is insured by Warranty Underwriters Insurance Company.
The applicant has identified Susan S. Duncan nee Susan Gail Schef-
fer, 12651 Briar Forest, Suite 212, Houston, TX 77077 as its registered
agent.
4. Residential Warranty Company, 5300 Derry Street, Harrisburg, PA
17111-3598. Residential Warranty Company is insured by Western pa-
cific Mutual Insurance Company. The applicant has identified Susan S.
Duncan nee Susan Gail Scheffer, 12651 Briar Forest, Suite 212, Hous-
ton, TX 77077 as its registered agent.
Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, TX 78711-3144. Com-
ments regarding this application will be accepted for twenty-one days
following the date of publication of this notice in the Texas Register.
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Filed: May 4, 2005
♦ ♦ ♦
Texas Department of Transportation
Public Notice - Concerning the Transition of Transportation
Services for Clients of Eligible Programs
The Texas Department of Transportation (the department) will hold
a statewide video teleconference to receive comments concerning the
transition of transportation services for clients of eligible programs
from the Department of Health and the Health and Human Services
Commission to the Texas Department of Transportation.
A statewide video teleconference will be held on Monday, May 23,
2005, beginning at 1:30 p.m. (CDT) in the following cities and loca-
tions:
Abilene - 4250 N. Clack, Abilene, Texas
Amarillo - 5715 Canyon Drive, Bldg H, Training Conference S. Room,
Amarillo, Texas
Atlanta - 701 E. Main Street, Atlanta, Texas
Austin - 200 E. Riverside Dr., Room D, Austin, Texas
Beaumont - 8350 Eastex Freeway, Beaumont, Texas
Brownwood - 2495 Highway 183 North, Brownwood, Texas
Bryan - 1300 North Texas Ave., Bryan, Texas
Childress - 7599 U.S. Highway 287, Childress, Texas
Corpus Christi - 1701 South Padre Island Dr., Corpus Christi, Texas
El Paso - 1430 Joe Battle Blvd., East Area Office, El Paso, Texas
Fort Worth - 2501 S.W. Loop 820, Computer Training Room, Fort
Worth, Texas
Houston - 7721 Washington Ave., Houston District Office, VTC Con-
ference Bldg.,
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Houston, Texas
Laredo - 1817 Bob Bullock Loop, VTC Meeting Room, Laredo, Texas
Lubbock - 135 Slaton Rd., Training Center, Lubbock, Texas
Lufkin - 1805 N. Timberland, Lufkin, Texas
Paris - 1365 N. Main St., Training Center, Paris, Texas
Pharr - 600 West Expressway 83, Pharr, Texas
San Antonio - 4615 N.W. Loop 410, San Antonio, Texas
Tyler - 2709 W. Front St., Training Center, Tyler, Texas
Waco - 100 South Loop Dr., District Training Facility, Waco, Texas
Wichita Falls - 1601 Southwest Parkway, Wichita Falls, Texas
Yoakum - 403 Huck, Training Room, Yoakum, Texas
Citizens of Texas are encouraged to join TxDOT at the listening session
held in their area to express comments on this topic.
Questions concerning the meeting or this notice should be referred to
Ginnie Mayle, Public Transportation Division, (512) 416-2867.
SUBMITTAL OF WRITTEN COMMENTS
Written comments may be submitted to Sheryl Woolsey, Transporta-
tion Services Director, Public Transportation Division, 125 East 11th
Street, Austin, Texas 78701-2483. The deadline for receipt of written




Texas Department of Transportation
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University of Houston
Consultant Contract Award Notice
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, The University of Houston furnishes this no-
tice of consultant contract award. The consultant will provide services
in the form of HR performance management system. The Request for
Proposals was published in the January 28, 2005, issue of the Texas
Register (30 TexReg 437).
The contract was awarded to Robin Denninger, 1126 Ridgley Dr.,
Houston, Texas 77055, for a total amount of $35,000.
The beginning date of the contract is upon full execution and the ending
date is August 31, 2005.
For further information, please call (713) 743-7297.
TRD-200501785
Brian S. Nelson
Executive Director and Associate General Counsel
University of Houston
Filed: May 3, 2005
♦ ♦ ♦
Texas Water Development Board
Applications Received
Pursuant to the Texas Water Code, Section 6.195, the Texas Water De-
velopment Board provides notice of the following applications received
by the Board:
City of Krum, 102 West McCart Street, Krum, Texas 76249, received
March 1, 2005, application for financial assistance in the amount of
$1,530,000 from the Texas Water Development Funds.
Victoria County Water Control and Improvement District No. 1, P.O.
Box 667, Bloomington, Texas 77951, received February 2, 2005, ap-
plication for financial assistance in the amount of $500,000 from the
Texas Water Development Funds.
Dallas County, 411 Elm Street, Dallas, Texas 75202, received April 7,
2005, application for financial assistance in the amount of $400,000
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Texas Workers’ Compensation Commission
Invitation to Apply to the Medical Advisory Committee (MAC)
The Texas Workers’ Compensation Commission seeks to have a diverse
representation on the MAC and invites all qualified individuals from
all regions of Texas to apply for openings on the MAC in accordance
with the eligibility requirements of the Procedures and Standards for
the Medical Advisory Committee. The Medical Review Division is
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* Insurance Carrier
Commissioners for the Texas Workers’ Compensation Commission
appoint the Medical Advisory Committee members who are composed
of 18 primary and 18 alternate members representing health care
providers, employees, employers, insurance carriers, and the general
public. Primary members are required to attend all Medical Advisory
Committee meetings, subcommittee meetings, and work group
meetings to which they are appointed. The alternate member may
attend all meetings, however during a primary member’s absence,
the alternate member must attend all meetings to which the primary
member is appointed. Requirements and responsibilities of members
are established in the Procedures and Standards for the Medical
Advisory Committee as adopted by the Commission.
The Medical Advisory Committee meetings must be held at least quar-
terly each fiscal year during regular Commission working hours. Mem-
bers are not reimbursed for travel, per diem, or other expenses associ-
ated with Committee activities and meetings.
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The purpose and task of the Medical Advisory Committee, which in-
cludes advising the Commission’s Medical Review Division on the de-
velopment and administration of medical policies, rules and guidelines,
are outlined in the Texas Workers’ Compensation Act, §413.005.
Applications and other relevant Medical Advisory Committee informa-
tion may be viewed and downloaded from the Commission’s website at
http://www.twcc.state.tx.us and then clicking on Calendar of Commis-
sion Meetings, Medical Advisory Committee. Applications may also
be obtained by calling Jane McChesney, MAC Coordinator, at 512-
804-4855 or R. L. Shipe, Director, Medical Review, at 512-804-4802.
The qualifications as well as the terms of appointment for all positions
are listed in the Procedures and Standards for the Medical Advisory
Committee. These Procedures and Standards are as follows:
LEGAL AUTHORITY. The Medical Advisory Committee for the
Texas Workers’ Compensation Commission, Medical Review Division
is established under the Texas Workers’ Compensation Act, (the Act)
§413.005.
PURPOSE AND ROLE. The purpose of the Medical Advisory Com-
mittee (MAC) is to bring together representatives of health care spe-
cialties and representatives of labor, business, insurance and the gen-
eral public to advise the Medical Review Division in developing and
administering the medical policies, fee guidelines, and the utilization
guidelines established under §413.011 of the Act.
COMPOSITION Membership. The composition of the committee is
governed by the Act, as it may be amended. Members of the committee
are appointed by the Commissioners and must be knowledgeable and
qualified regarding work-related injuries and diseases.
Members of the committee shall represent specific health care provider
groups and other groups or interests as required by the Act, as it may
be amended. As of September 1, 2001, these members include a public
health care facility, a private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a podiatrist, an occupational therapist, a medical equipment
supplier, a registered nurse, and an acupuncturist. Appointees must
have at least six (6) years of professional experience in the medical
profession they are representing and engage in an active practice in
their field.
The Commissioners shall also appoint the other members of the com-
mittee as required by the Act, as it may be amended. An insurance
carrier representative may be employed by: an insurance company; a
certified self-insurer for workers’ compensation insurance; or a govern-
mental entity that self-insures, either individually or collectively. An
insurance carrier member may be a medical director for the carrier but
may not be a utilization review agent or a third party administrator for
the carrier.
A health care provider member, or a business the member is associ-
ated with, may not derive more than 40% of its revenues from workers
compensation patients. This fact must be certified in their application
to the MAC.
The representative of employers, representative of employees, and rep-
resentatives of the general public shall not hold a license in the health
care field and may not derive their income directly from the provision
of health care services.
The Commissioners may appoint one alternate representative for each
primary member appointed to the MAC, each of whom shall meet the
qualifications of an appointed member.
Terms of Appointment: Members serve at the pleasure of the Commis-
sioners, and individuals are required to submit the appropriate applica-
tion form and documents for the position. The term of appointment for
any primary or alternate member will be two years, except for unusual
circumstances (such as a resignation, abandonment or removal from
the position prior to the termination date) or unless otherwise directed
by the Commissioners. A member may serve a maximum of two terms
as a primary, alternate or a combination of primary and alternate mem-
ber. Terms of appointment will terminate August 31 of the second year
following appointment to the position, except for those positions that
were initially created with a three-year term. For those members who
are appointed to serve a part of a term that lasts six (6) months or less,
this partial appointment will not count as a full term.
Abandonment will be deemed to occur if any primary member is ab-
sent from more than two (2) consecutive meetings without an excuse
accepted by the Medical Review Division Director. Abandonment will
be deemed to occur if any alternate member is absent from more than
two (2) consecutive meetings which the alternate is required to attend
because of the primary member’s absence without an excuse accepted
by the Medical Review Division Director.
The Commission will stagger the August 31st end dates of the terms
of appointment between odd and even numbered years to provide suf-
ficient continuity on the MAC.
In the case of a vacancy, the Commissioners will appoint an individual
who meets the qualifications for the position to fill the vacancy. The
Commissioners may re-appoint the same individual to fill either a pri-
mary or alternate position as long as the term limit is not exceeded. Due
to the absence of other qualified, acceptable candidates, the Commis-
sioners may grant an exception to its membership criteria, which are
not required by statute.
RESPONSIBILITY OF MAC MEMBERS Primary Members. Make
recommendations on medical issues as required by the Medical Review
Division.
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.
Ensure attendance by the alternate member at meetings when the pri-
mary member cannot attend.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies.
Alternate Members. Attend the MAC meetings, subcommittee meet-
ings, and work group meetings to which the primary member is ap-
pointed during the primary member’s absence.
Maintain knowledge of MAC proceedings.
Make recommendations on medical issues as requested by the Medical
Review Division when the primary member is absent at a MAC meet-
ing.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.
Committee Officers. The chairman of the MAC is designated by the
Commissioners. The MAC will elect a vice chairman. A member shall
be nominated and elected as vice chairman when he/she receives a ma-
jority of the votes from the membership in attendance at a meeting at
which nine (9) or more primary or alternate members are present.
Responsibilities of the Chairman. Preside at MAC meetings and en-
sure the orderly and efficient consideration of matters requested by the
Medical Review Division.
Prior to a MAC meeting confer with the Medical Review Division Di-
rector, and when appropriate, the TWCC Executive Director to receive
information and coordinate:
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a. Preparation of a suitable agenda.
b. Planning MAC activities.
c. Establishing meeting dates and calling meetings.
d. Establishing subcommittees.
e. Recommending MAC members to serve on subcommittees.
If requested by the Commission, appear before the Commissioners to
report on MAC meetings.
COMMITTEE SUPPORT STAFF. The Director of Medical Review
will provide coordination and reasonable support for all MAC activ-
ities. In addition, the Director will serve as a liaison between the MAC
and the Medical Review Division staff of TWCC, and other Commis-
sion staff if necessary.
The Medical Review Director will coordinate and provide direction for
the following activities of the MAC and its subcommittees and work
groups:
Preparing agenda and support materials for each meeting.
Preparing and distributing information and materials for MAC use.
Maintaining MAC records.
Preparing minutes of meetings.
Arranging meetings and meeting sites.
Maintaining tracking reports of actions taken and issues addressed by
the MAC.
Maintaining attendance records.
SUBCOMMITTEES. The chairman shall appoint the members of a
subcommittee from the membership of the MAC. If other expertise is
needed to support subcommittees, the Commissioners or the Director
of Medical Review may appoint appropriate individuals.
WORK GROUPS. When deemed necessary by the Director of Medical
Review or the Commissioners, work groups will be formed by the Di-
rector. At least one member of the work group must also be a member
of the MAC.
WORK PRODUCT. No member of the MAC, a subcommittee, or a
work group may claim or is entitled to an intellectual property right in
work performed by the MAC, a subcommittee, or a work group.
MEETINGS Frequency of Meetings. Regular meetings of the MAC
shall be held at least quarterly each fiscal year during regular Commis-
sion working hours.
CONDUCT AS A MAC MEMBER. Special trust has been placed in
members of the Medical Advisory Committee. Members act and serve
on behalf of the disciplines and segments of the community they repre-
sent and provide valuable advice to the Medical Review Division and
the Commission. Members, including alternate members, shall observe
the following conduct code and will be required to sign a statement at-
testing to that intent.
Comportment Requirements for MAC Members:
Learn their duties and perform them in a responsible manner;
Conduct themselves at all times in a manner that promotes cooperation
and effective discussion of issues among MAC members;
Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliation status;
Not use their memberships on the MAC: a. in advertising to promote
themselves or their business. b. to gain financial advantage either for
themselves or for those they represent; however, members may list
MAC membership in their resumes;
Provide accurate information to the Medical Review Division and the
Commission;
Consider the goals and standards of the workers’ compensation system
as a whole in advising the Commission;
Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;
Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and
Conduct themselves in accordance with the MAC Procedures and Stan-
dards, the standards of conduct required by their profession, and the
guidance provided by the Commissioners, Medical Review Division
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:
1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.
□ Change of Address
(Please fill out information below)
□ Paper Subscription
□ One Year $240 □ First Class Mail $300
□ Back Issue ($10 per copy)
_______ Quantity
Volume ________, Issue #_______.




CITY, STATE, ZIP __________________________________________________________
PHONE NUMBER __________________________________________________________
FAX NUMBER _____________________________________________________________
Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)
Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
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